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WHAT WENT WRONG: TORTURE AND THE OF-
FICE OF LEGAL COUNSEL IN THE BUSH AD-
MINISTRATION

WEDNESDAY, MAY 13, 2009

U.S. SENATE,
SUBCOMMITTEE ON ADMINISTRATIVE OVERSIGHT AND THE
COURTS,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The Subcommittee met, pursuant to notice, at 10 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Sheldon White-
house, Chairman of the Subcommittee, presiding.

Present: Senators Whitehouse, Leahy, Feinstein, Feingold, Dur-
bin, Cardin, Kaufman, Graham, and Coburn.

OPENING STATEMENT OF HON. SHELDON WHITEHOUSE, A U.S.
SENATOR FROM THE STATE OF RHODE ISLAND

Chairman WHITEHOUSE. Good morning. The hearing will come to
order. I will make some brief opening remarks. The distinguished
Acting Ranking Member will make some remarks. The distin-
guished Chairman will make some remarks. Chairman Feinstein
will make some remarks. And if anybody else wishes to make some
remarks, I would like to try to get opening remarks closed before
the 10:30 vote begins, and then we will come back and go to the
witnesses. I thank everyone for being here.

Winston Churchill said, “In wartime, truth is so precious that
she should always be attended by a bodyguard of lies.” The truth
of our country’s descent into torture is not precious. It is noxious;
it is sordid. But it has also been attended by a bodyguard of lies.
This hearing is designed to begin a process that will expose some
of those lies, that will prepare us to struggle with that sordid truth,
and that will examine the battlements of legal authority erected to
defend that truth and its bodyguard of lies.

The lies are legion.

President Bush told us “America does not torture” while author-
izing conduct that America has prosecuted—both as crime and war
crime—as torture.

Vice President Cheney agreed in an interview that
waterboarding was like “a dunk in the water,” when it was used
as a torture technique by tyrannical regimes from the Spanish In-
quisition to Cambodia’s Killing Fields.

John Yoo told Esquire Magazine that waterboarding was only
done “three times,” when public reports now indicate that two de-
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tainees were waterboarded 83 and 183 times. About Khalid Sheik
Mohammad, reportedly waterboarded 183 times, a former CIA offi-
cial had told ABC News, “KSM lasted the Ilongest under
waterboarding, about a minute and a half, but once he broke it
never had to be used again.” That, too, was a lie.

We were told that waterboarding was determined to be legal, but
were not told how badly the law was ignored, bastardized, and ma-
nipulated by the Department of Justice’s Office of Legal Counsel,
nor were we told how furiously Government and military lawyers
rejected the defective OLC opinions—but were ignored.

We were told we could not second guess the brave CIA officers
who did this, and now we hear that the program was led by private
contractors with a profit motive and no real interrogation experi-
ence.

Former CIA Director Hayden and former Attorney General
Mukasey told a particularly meretricious lie: that the Army Field
Manual restrains abuse by naive young soldiers but is not needed
by the experienced experts at the CIA.

The Army Field Manual is a code of honor, as reflected by Gen-
eral Petraeus’ May 10, 2007, letter to the troops, which I ask unan-
imous consent to have admitted as an exhibit to this hearing. With-
out objection.

Moreover, military and FBI interrogators such as Matthew Alex-
ander, Steve Kleinman, and Ali Soufan are the true professionals.
We know now that the “experienced interrogators” referenced by
Hayden and Mukasey had little to no experience. In fact, the CIA
cobbled its program together from techniques used by the SERE
program, designed to prepare captured U.S. military personnel for
interrogation by tyrant regimes who torture to generate propa-
ganda. To the proud, experienced, and successful interrogators of
the military and the FBI, I believe Judge Mukasey and General
Hayden owe an apology.

Finally, we were told that torturing detainees was justified by
American lives saved—saved as a result of actionable intelligence
produced on the waterboard. That is far from clear. Nothing I have
seen convinces me this was the case. FBI Director Mueller has said
he is unaware of any evidence that waterboarding produced action-
able information. The example of Zubaydah providing critical intel-
ligence on Khalid Sheikh Mohammed and Jose Padilla, often given,
is false, as the information was obtained before waterboarding was
even authorized.

And there has been no accounting of wild goose chases our na-
tional security personnel may have been sent on by false state-
ments made by torture victims just to end the agony; no accounting
of intelligence lost if other sources held back from dealing with us
after our descent to what Vice President Cheney called “the dark
side”; no accounting of the harm to our national standing or our
international goodwill; no accounting of the benefit to our enemies’
standing and goodwill—particularly as measured in militant re-
cruitment or fundraising; and no accounting of the impact this pro-
gram has on information sharing with foreign governments, whose
laws prohibit the type of treatment and detention policies the ad-
ministration had enacted.
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I could relate other lies, a near avalanche of falsehood, on the
subject of torture and what we have been told about interrogation
techniques, but I suffer a disability: I am a legislator. Legislators
have no authority to declassify. Our Senate procedure for declas-
sification is so cumbersome that it has never been used. All of the
“declassifiers” in Government are executive branch officials. And
the Bush administration knew this. So they spouted their rhetoric,
again much of it outright false and much of it misleading; and
though many of us in Congress knew it to be false, we could not
reply. It is intensely frustrating.

We have been told you should not criminalize conduct by pros-
ecuting it. You criminalize conduct by making it a crime under the
law of the land at the time the crime was committed. Prosecution
does not criminalize anything; prosecution vindicates the law in
glace at the time, based on the facts that are admissible as evi-

ence.

We have been told you should not prosecute people who followed
lawful orders or relied on proper legal authorities or in good faith
offered their best legal advice. But those are the questions, aren’t
they, and not the answers?

This is the first of what I hope will be a series of hearings look-
ing into these questions. I hope we will soon be provided the De-
partment of Justice Office of Professional Responsibility’s report on
its investigation of the Office of Legal Counsel and hold more thor-
ough hearings in the wake of that.

Let me conclude by saying what a very sad day it is for America
and for the Department of Justice that there should be such a
thing as an OPR investigation into the United States Department
of Justice Office of Legal Counsel and how loathsome it is what a
few men did to bring this upon that office.

I would like to thank Chairman Leahy for allowing me to hold
this hearing. No one has worked harder and cares more about this
issue than he does. I also want to acknowledge the tireless work
of Senator Feinstein, my Chairman on the Intelligence Committee,
who is leading its detailed investigation into the Bush administra-
tion’s interrogation and detention program. I applaud her for her
ﬁfforts to get to the bottom of this shameful period of our country’s

istory.

Today, we will hear from a distinguished panel of witnesses who
will help us shed light on this topic. I thank them for their appear-
ance this morning. I remind them all about unauthorized disclosure
of classified information. I want to make a particular note about
our last witness, Ali Soufan. Mr. Soufan interviewed al Qaeda ter-
rorists and went undercover against al Qaeda. Threats against him
have been documented. We ask the press to respect the security
procedures we have in place and avoid photographing his face.

Senator Graham, any statement you would like to give?

STATEMENT OF HON. LINDSEY GRAHAM, A U.S. SENATOR
FROM THE STATE OF SOUTH CAROLINA

Senator GRAHAM. Thank you, Mr. Chairman. Well, I really do not
know what to say or how to begin other than the difference be-
tween the nobility of the law and a political stunt may be soon evi-
dent one way or the other, and I do not know whether this is actu-
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ally pursuing the nobility of the law or a political stunt. We will
let the American people decide. But I do not question the Chair-
man’s motivation. He is a very fine man, and I think he is rightly
disturbed by some of the decisions that were made in the past, and
so have I been.

But I guess if we are going to talk about evil, we need to talk
about it more than just the last administration’s policy decisions
about trying to protect the Nation or to put in context what we are
facing and who we are fighting—people who really could care less
about any law anywhere. And would we have this hearing if we
were attacked this afternoon? Do you want to have a bunch more
hearings about what happened in the past? If one of our national
treasures were attacked tomorrow, would we have more hearings?
Or would we focus on repairing the damage and staying ahead of
the enemy?

If we are going to find out who did what when, we need to find
out who was told about it and when they were told about it. And
if we are going to really find out what happened, it seems to me
we would want to know what worked and what did not. So I am
calling today for any memos that show information that was gath-
ered from any enhanced interrogation technique, that that be made
available to the Committee so we can look and see what worked.
That is only fair.

And you have got to remember we are talking about this now
many years after 9/11, and the people that we are judging woke up
one morning, like the rest of America, and said, “Oh, my God.
What is coming next?”

It is not really fair to sit here in the quiet peace of the moment
and put ourselves in such a holier-than-thou position, because you
do not have to make that decision. They did. And I have been a
criminal lawyer, defense and prosecutor, for most of my adult life.
I think I know the difference between a policy debate where I may
disagree with the conclusion and a crime. The idea that you would
read your political opponents into your crime makes no sense. The
idea that you would seek advice from all corners of the Government
in formulating policy and to call that a crime is dangerous.

What happened on September 11, 2001, was unprecedented. It
was the most vicious attack on our homeland by a foreign entity
in the history of the Nation. Mr. Chairman, here is what I think
happened.

The Nation was rattled. The administration went on the offen-
sive, and they looked at some statutes on the book as a way I
would not have looked at it. They were very aggressive. They were
going to make sure this did not happen again, and they tried to
come up with interrogation techniques, evaluating the law in a way
that I disagree with their evaluation. But there is no one iota of
doubt in my mind that they were trying to protect the Nation.

But they made mistakes. They saw the law many times as a ni-
cety that we could not afford, so they took a very aggressive inter-
pretation of what the law would allow, and that came back to bite
us. It always does. But that is not a crime.

What we have to understand as a Nation is that the fact that
we embrace the rule of law is a strength and not a weakness. The
fact that we will give our enemy a trial and they will not makes
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us better. The fact that our judgments are rendered based on evi-
dence reviewed by an independent judiciary is a strength. Their
kangaroo courts are not the model for the world. So I have tried
over these many years to speak up in a way that I think is best
for the Nation.

As to the Army Field Manual, I think I have a pretty good under-
standing of it. I know why it exists. To say that is the only way
you can interrogate someone within the law is not right. There
should be interrogation techniques not on the Internet for our na-
tional security. And let us bring the CIA Director into this hearing.
He has already testified if we caught a high-value target tomorrow,
he would go to the President and ask for interrogation techniques
not in the Army Field Manual to defend this Nation, but they
would be lawful. Is he a criminal because he would do that? No.
I think this administration’s policy, at least through the CIA Direc-
tor’s sworn testimony, is that they would reserve unto themselves
the ability to brief the Commander-in-Chief about a high-value tar-
get, and they would suggest techniques to the Commander-in-Chief
that were lawful that are not included in the Army Field Manual.

So this idea that someone said the Army Field Manual is the
only way you can lawfully interrogate somebody I completely dis-
agree with. And to those who suggest it may not be the best tool
available to the country, I totally agree with.

Now, I do not know what Nancy Pelosi knew and when she knew
it, and I really do not think she is a criminal if she was told about
waterboarding and did nothing. But I think it is important to un-
derstand that Members of Congress allegedly were briefed about
these interrogation techniques, and, again, it goes back to the idea
of what was the administration trying to do. If you are trying to
commit a crime, it seems to me that would be the last thing you
would want to do. If you had in your mind and your heart that you
are going to disregard the law and you are going to come up with
interrogation techniques that you know to be illegal, you would not
go around telling people on the other side of the aisle about it. You
would not be getting legal advice. And the point of the matter is
that they chose to ignore some pretty good legal advice. But is that
a crime?

So as we go forward, there is a purpose to everything. There is
a reason people do what they do, and it will soon become evident,
I think, over time the reason for these hearings. There is a lot
going on in this world today, at home and abroad. And I wonder
where this fits into the average American’s hierarchy of needs right
now.

I have been on the Armed Services Committee where we did a
very thorough investigation of these interrogation techniques and
how they came about. The Levin report is a good one. It is there
to be read. I will take a back seat to no one about my love for the
law and the desire for my Nation to be a noble Nation. The moral
high ground in this war is the high ground. It is not a location. The
enemy we are fighting, Mr. Chairman, does not have a capital to
conquer or a Navy to sink or an Air Force to shoot down. It is an
ideological struggle, and the decisions made in the past have had
two sides. We did get some good information that made us safer,
but we also hurt ourselves. We damaged our reputation, and we
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did some things that I think were not going to make us safer in
the long run if we kept doing them.

So I am ready to go forward. Waterboarding has never been an
appropriate technique for me, and if there are any military mem-
bers listening out there today, you will be prosecuted if you
waterboard a detainee in your charge. Under the Uniform Code of
Military Justice, it would be a violation. As to other agencies,
please understand that in 2001, 2002, and 2003, the Geneva Con-
vention did not apply to the war on terror—only in 2006. The war
crimes statute that existed in 2001 was a joke. It codified the Com-
mon Article 3 standard which nobody could adhere to because it is
so vague in terms of the notice it would give to someone to comply.

We have today I think the best war crimes statute on the books
of any nation in the world that would outlaw a grave breach of the
Geneva Convention. We passed that in a bipartisan fashion. We
have policies now, the Detainee Treatment Act, the McCain amend-
ment, and other policies that give our people who are fighting this
war the guidance they need to make sure they understand what is
in bounds and what is not. And we have a new President.

Now, I would conclude with this: President Obama, in my opin-
ion, has made some very sound decisions regarding Afghanistan
and Iraq. I had a meeting yesterday with the administration about
what to do with Gitmo detainees, how we can deal with these de-
tainees in a way that adheres to our values and protects our Na-
tion. I want to be on record as saying that I think the administra-
tion has taken a very responsible view of Afghanistan, Iraq, and
Guantanamo Bay. And it is my belief that they may ask for an-
other continuance regarding military commission trials so that the
Congress and the administration can sit down and work out what
to do with these detainees as we move forward. If that request is
made, I will applaud it.

I do appreciate what the President is trying to do to repair our
image and to create rules for the road as we go forward. But as
we look back—I will conclude with this: As we harshly judge those
who had to make decisions we do not have to make, please remem-
ber this: that what we do in looking back may determine how we
move forward, and let us not unnecessarily impede the ability of
this country to defend itself against an enemy who is, as I speak,
thinking and plotting their way back into America.

Chairman WHITEHOUSE. Thank you, Senator Graham.

Chairman Leahy and then Chairman Feinstein.

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR
FROM THE STATE OF VERMONT

Chairman LEAHY. Well, thank you, Chairman Whitehouse.

This is one of the most important hearings the Senate Judiciary
Committee will hold this year. I have listened to my friend from
South Carolina. I have listened to each of his several conclusions
that he made during his opening statement. I also heard him speak
of the nobility of the law. I would just urge Senators not to raise
straw men and try to predetermine this hearing. Let us listen to
the witnesses who are going to be testifying rather than raising
hypotheses and facts really not in the record.
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I applaud Chairman Whitehouse for doing this. His own back-
ground as Attorney General and as a U.S. Attorney makes him
eminently suited. I think it is one of the most important hearings
we will have in the Judiciary Committee because it raises the ques-
tion of how we got to a place where the Department of Justice’s Of-
fice of Legal Counsel, an office that basically sets the standards for
the whole Federal Government, came to write predetermined and
premeditated legal opinions that allowed President Bush to author-
ize the torture of those in American custody and control—opinions
that had to ignore our own laws, our own international agree-
ments, and our own precedents as a Nation. From General George
Washington’s example during the Revolutionary War through the
Civil War, the World Wars, Korea, and Vietnam, it was America
that provided the model of a Nation that would not engage in such
practices. It was America that led the world in the recognition of
human dignity and human rights. And I think that the elite legal
office at the Justice Department responsible for guiding the execu-
tive branch, and with the power to issue binding interpretations of
law, so misused its authority is one of the fundamental breakdowns
in the rule of law that dominated during the past 8 years.

The recent release of four more Office of Legal Counsel memos,
written by two former heads of the OLC, Jay Bybee and Steven
Bradbury, demonstrate in excruciating detail the methods author-
ized and used on people in American custody. We will hear all
about those. Shackling naked people from the ceiling, keeping them
inside a small box with an insect, beating them repeatedly, and
waterboarding—these are actions that we have rightly protested
when they have been used against Americans by other countries.

The purported legal justifications for the policies are disturbing.
Some of the opinions use an ends-justify-the-means type of circular
reasoning, saying that even though we would object if anybody ever
did this to an America, it is OK for Americans to do that because
we are Americans. It is not reasoning that stands up. Some seek
to defend the use of these techniques by relying on hypertechnical
interpretations that disregard the prohibitions in our laws. All
seem posited on the idea that the President is somehow above the
law or can override the law. Well, the rule of law in the United
States means that no one is above the law—none of us as Senators,
nobody in this room, and not the President of the United States.

So Senator Whitehouse deserves applause for having this hear-
ing and for own his commitment to the rule of law and to getting
to the truth. I would like to go forward in a nonpartisan commis-
sion, as I have said before, but that is going to require support
from both sides of the aisle, one that could get to all the truth of
what happened.

Two weeks ago, I invited Judge Jay Bybee to testify before the
Senate Judiciary Committee. I did so after reading accounts in the
Washington Post suggesting that he had expressed regrets regard-
ing his work at the OLC. And then, in comments he sent a couple
days later to the New York Times, he turned around and defended
the same legal opinions—incidentally, legal opinions that have now
been withdrawn. I invited him to come forward to tell the truth,
the complete truth, before the Committee. Which Jay Bybee do we
rely upon—the one who is in the press 1 day or the one who is in
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the press the next day? I ask, Mr. Chairman, if I could include in
the record a copy of that letter to him.

Chairman WHITEHOUSE. Without objection.

Chairman LEAHY. Now, he has declined through his lawyers to
testify before the Committee, I assume that he has no exonerating
information to provide. I wish he would testify before us to help
complete the record, and opining on why he refused, it is appro-
priate in this case because he has not done anything but maintain
silence about it. He made a number of statements that certainly
give his side. I would like to hear it all. He has talked to friends
and employees, he has communicated to the press, and he has com-
municated through his lawyers to the Justice Department regard-
ing the Office of Professional Responsibility’s review of his actions
while he was a Government employee in the Office of Legal Coun-
sel. Apparently, the only people he will not explain his actions to
are the people who granted him a lifetime appointment to the Fed-
eral bench—the American people through their elected representa-
tives in the Senate.

So how we approach the mistakes of the past and whether we
choose to learn from them is going to shape our way forward. Ac-
countability can help restore our reputation around the world. But
we have to restore the trust of the American public in our Govern-
ment. I am a proud American. I think all Vermonters are. I am
proud of the history of this country. I am proud of the times when
our country has upheld the rule of law. I am also proud of the fact
that the United States of America, when it has made mistakes, has
not been afraid to admit those mistakes and learn from them and
pledge not to make the same mistakes again. That is why we have
this hearing, and that is why the American people deserve to know
what mistakes were made and what we intend to do about it.

So, Senator Whitehouse, I applaud you for holding this hearing.
I think it is one of the most important hearings the Senate Judici-
ary Committee will hold this year.

Chairman WHITEHOUSE. Thank you, Chairman.

The distinguished Chairman of the Senate Intelligence Com-
mittee and a member of the Judiciary Committee, Senator Fein-
stein.

STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR
FROM THE STATE OF CALIFORNIA

Senator FEINSTEIN. Thank you very much, Mr. Chairman. I
would echo the Chairman’s words. Thank you for your leadership
for holding this hearing.

Last month, the Obama administration released four memoranda
from the Office of Legal Counsel, and questions have circulated
ever since.

Now, it is well within the Judiciary Committee’s jurisdiction to
review these opinions and make findings as to whether the Com-
mittee does feel they fall within existing law as well as inter-
national treaties and conventions to which the United States is a
signatory and, therefore, bound.

I listened very carefully to what Senator Graham said. I do not
agree. I agree that the prior administration made the judgment
that they did not apply, but that judgment was repudiated in Su-
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preme Court decisions. And as I read them, the finding was that
those conventions do, in fact, apply. But as was the case with the
program for warrantless surveillance, access to these legal opinions
was severely restricted for years.

It has been publicly reported that the Office of Professional Re-
sponsibility may soon recommend to the Attorney General that the
authors of these legal opinions face certain sanctions. However, the
specifics of the OPR report have not been released.

While the Department of Justice can and should review the per-
formance of its employees, the Judiciary Committee does have the
responsibility of independent oversight of the Department of Jus-
tice and how it interprets the Constitution and the law, just as the
Intelligence Committee, which I chair, has the oversight jurisdic-
tion of the 16 intelligence agencies.

As members know, the Intelligence Committee is exercising its
oversight responsibilities. We are conducting a major review of the
CIA detention and interrogation program. This will include a de-
tailed review of the conditions of detention experienced by high-
value detainees at black sites, more than two dozen; how interroga-
tion techniques were applied, by whom, in what combination, over
what period of time; what information was produced as a result of
these interrogations; and whether such information could have
been obtained through other means; an evaluation of whether, in
fact, the CIA detention and interrogation program complied with or
exceeded the OLC opinions and other policy guidance; and whether
the Intelligence Committee was accurately briefed about the deten-
tion and interrogation program and given a full explanation of
what was happening at certain sites around the world. I believe
this particular point is very important considering our review re-
sponsibilities. All of the facts will then be placed before the Com-
mittee, and the Committee will then work its will.

Now, to do this right is a major undertaking. It involves months
of review. It involves going through millions of unredacted papers,
documents, cables, and e- mails and a substantial number of per-
sonal interviews. The work will necessarily be classified in order to
get the full scope of what has happened, and the work will be done
fairly and professionally and in a strong bipartisan manner. And
I want to stress that.

Yesterday, I had a brief meeting with Mr. Soufan, who is going
to shortly be before this Committee. He will be asked at the right
time when we have the facts to come before the Intelligence Com-
mittee.

Now, we have six crossover members that sit on this Committee
and on Intelligence, including Senators Whitehouse, Feingold,
Wyden, Hatch, Coburn, and myself. So I am convinced that be-
tween the Intelligence Committee’s review and study and the Judi-
ciary Committee’s oversight of DOJ and these opinions, we will be
able to provide a substantial body of knowledge and work within
which judgments and assessments can be made.

I very much hope that this will be the case. I think to make this
an explosive issue without carefully laying out all of the facts, con-
ditions, cables, directives, and the whole situation will be a big, big
mistake.
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So I want to thank you, Mr. Chairman, and I certainly welcome
your hearing, and the Intelligence Committee will welcome what-
ever evidence it might provide for our deliberations as well. So
thank you.

Chairman WHITEHOUSE. Thank you, Madam Chair. And as some-
body who has seen firsthand your work on the Intelligence Com-
mittee, I am very proud of it and look forward to supporting you
in that effort.

Senator FEINSTEIN. Thank you very much. I appreciate that.

Chairman WHITEHOUSE. Senator Feingold, do you wish to make
a brief opening statement?

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Senator FEINGOLD. Very brief, Mr. Chairman. We want to get on
to the hearing. But this hearing is such an important step in shed-
ding light on one of the worst abuses of the past administration.
Let me be clear: This so- called enhanced interrogation program
was illegal, it was contrary to our national values, and it under-
mined our national security.

Like Chairman Whitehouse and Chairman Feinstein, I am a
member of the Intelligence Committee, and I can tell you that
nothing I have seen, including the two documents to which former
Vice President Cheney has repeatedly referred, indicates that the
torture techniques authorized by the last administration were nec-
essary or that they were the best way to get information out of de-
tainees. So, clearly, the former Vice President is misleading the
American people when he says otherwise.

Mr. Chairman, I support further declassifications, including the
rest of the Justice Department memos and letters on this program,
the Inspector General report, and the work of the Intelligence Com-
mittee, provided their release would not jeopardize national secu-
rity. And I have also sought the declassification of my own cor-
respondence which I sent to then-CIA Director Hayden detailing
my clear opposition to the program.

While the revelations of the past month are uncomfortable for
some, they are absolutely essential if our country is to return to the
rule of law. I am pleased that the members of the Judiciary Com-
mittee and the Intelligence Committee are moving forward to de-
termine exactly what happened, and I continue to believe that an
independent commission of inquiry, as Chairman Leahy has pro-
posed, is needed so that we can fully understand and come to terms
with this dark chapter in our recent history.

Thank you, Mr. Chairman.

Chairman WHITEHOUSE. Thank you, Senator Feingold. And just
to chime in on that point, I think it is clear that I also agree that
the time will come when it, frankly, becomes inevitable that a non-
partisan, authoritative commission should take a look at the work
of Senator Feinstein’s investigations, the OPR opinions, what the
Judiciary Committee does under the leadership of Chairman
Leahy, and other factors, and draw it all together so that the
American people can make the appropriate conclusions.

Our first witness is David Luban. Professor Luban is a leading
expert on legal ethics. He has written numerous articles and books
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on the subject, including “Legal Ethics,” a leading textbook on the
subject, and “Legal Ethics and Human Dignity,” which collects se-
lected essays he has written on legal ethics during the last 20
years. He is the University Professor of Law at Georgetown Univer-
sity Law Center, where he has taught since he joined the faculty
of Georgetown University Law Center in 1997. He has previously
taught at the University of Maryland and Yale and Kent State uni-
versities. He hold a Ph.D. from Yale University and a B.A. from the
University of Chicago.

Professor Luban’s recent research interests have included the
legal ethics implications of U.S. torture policy and the powers
granted to the President by the Constitution. As a result, he is par-
ticularly well suited to evaluate the OLC memos and explain the
ethical issues that they raise.

Professor Luban.

STATEMENT OF DAVID LUBAN, PROFESSOR OF LAW, GEORGE-
TOWN UNIVERSITY LAW CENTER, HYATTSVILLE, MARYLAND

Mr. LuBaN. Thank you, Mr. Chairman.

Chairman Whitehouse, Ranking Member Senator Graham,
Chairman Leahy, and distinguished members of the Com-
mittee—

Chairman WHITEHOUSE. Professor Luban, let me say one thing
quickly, because you are our first witness. I would like to try to
keep all of the witness statements here—some of them are quite
lengthy on paper—to 5 minutes. And so at some point witnesses
are going to start hearing this noise [gavels], which is your warn-
ing that the 5 minutes has run out and if you could please wrap
it up. And if you extend too far beyond it, I will simply cut you off
so that everybody has a fair chance and so that the Senators have
a chance to engage in dialog, which is the most helpful part of a
hearing.

I thank you. Please proceed.

Mr. LUBAN. I may go a minute or so over. Thank you for inviting
me to testify today. You have asked me to talk about the legal eth-
ics of the torture and interrogation memos written by lawyers in
the Office of Legal Counsel. Based on the publicly available sources
I have studied, I believe that the memos are an ethical train wreck.

When a lawyer advises a client about what the law requires,
there is one basic ethical obligation: to tell it straight, without
slanting or skewing. That can be a hard thing to do, if the legal
answer is not the one the client wants. Very few lawyers ever enjoy
saying “no” to a client who was hoping for “yes.” But the profes-
sion’s ethical standard is clear: a legal adviser must use inde-
pendent judgment and give candid, unvarnished advice. In the
words of the American Bar Association, “a lawyer should not be de-
terred from giving candid advice by the prospect that the advice
will be unpalatable to the client.”

That is the governing standard for all lawyers, in public practice
or private. But it is doubly important for lawyers in the Office of
Legal Counsel. The mission of the OLC is to give the President ad-
vice to guide him in fulfilling an awesome constitutional obligation:
to take care that the laws are faithfully executed. Faithful execu-
tion means interpreting the law without stretching it and without
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looking for loopholes. OLC’s job is not to rubber-stamp administra-
tion policies, and it is not to provide legal cover for illegal actions.

No lawyer’s advice should do that. The rules of professional eth-
ics forbid lawyers from counseling or assisting clients in illegal con-
duct; they require competence; and they demand that lawyers ex-
plain enough that the client can make an informed decision, which
surely means explaining the law as it is. These are standards that
the entire legal profession recognizes.

Unfortunately, the torture memos fall far short of professional
standards of candid advice and independent judgment. They in-
volve a selective and, in places, deeply eccentric reading of the law.
The memos cherry-pick sources of law that back their conclusions
and leave out sources of law that do not. They read as if they were
reverse engineered to reach a predetermined outcome: approval of
waterboarding and the other CIA techniques.

Now, my written statement goes through the memos in detail,
Mr. Chairman. Let me give just one example here of what I am
talking about. Twenty-six years ago, President Reagan’s Justice
Department prosecuted law enforcement officers for waterboarding
prisoners to make them confess. The case is called United States
v. Lee. Four men were convicted and drew hefty sentences that the
Court of Appeals upheld.

The Court of Appeals repeatedly referred to the technique of
waterboarding as “torture.” This is perhaps the single most rel-
evant case in American law on the legality of waterboarding.

Any lawyer can find the Lee case in a few seconds on a computer
just by typing the words “water torture” into a data base. But the
authors of the torture memos never mentioned it. They had no
trouble finding cases where courts didn’t call harsh interrogation
techniques “torture.” It is hard to avoid the conclusion that Mr.
Yoo, Judge Bybee, and Mr. Bradbury chose not to mention the Lee
cases because it casts doubt on their conclusion that waterboarding
is legal.

Without getting further into technicalities that, quite frankly,
only a lawyer could love—maybe not even a lawyer, only a pro-
fessor could love—I would like to mention briefly other ways that
the torture memos twisted and distorted the law. The first Bybee
memo advances a startlingly broad theory of executive power, ac-
cording to which the President as commander-in-chief can override
criminal laws. This was a theory that Jack Goldsmith, who headed
the OLC after Judge Bybee’s departure, described as an “extreme
conclusion” that “has no foundation in prior OLC opinions, or in ju-
dicial decisions, or in any other source of law.” It comes very close
to President Nixon’s notorious statement that “when the President
does it, that means it is not illegal”—except that Mr. Nixon was
speaking off the cuff in a high-pressure interview, not a written
opinion by the Office of Legal Counsel.

The first Bybee memo also wrenches language from a Medicare
statute to explain the legal definition of torture. The Medicare stat-
ute lists “severe pain” as a symptom that might indicate a medical
emergency. Mr. Yoo flips the statute and announces that only pain
equivalent in intensity to “organ failure, impairment of bodily func-
tion, or even death” can be “severe.” This definition was so bizarre
that the OLC itself disowned it a few months after it became pub-

VerDate Nov 24 2008  14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00018 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC



13

lic. It is unusual for one OLC opinion to disown an earlier one, and
it shows just how far out of the mainstream Professor Yoo and
Judge Bybee had wandered. The memo’s authors were obviously
looking for a standard of torture so high that none of the enhanced
interrogation techniques would count. But legal ethics does not per-
mit lawyers to make frivolous arguments merely because it gets
them the results they wanted. I should note that on January 15th
of this year, Mr. Bradbury found it necessary to withdraw six addi-
tional OLC opinions by Professor Yoo or Judge Bybee.

Mr. Chairman, recent news reports have said that the Justice
Department’s internal ethics watchdog, the Office of Professional
Responsibility, has completed a 5-year investigation of the torture
memos. OPR has the power to refer lawyers to their State bar dis-
ciplinary authorities, and news reports say they will do so.

I have no personal knowledge about what OPR has found. Pre-
sumably, investigators were looking either for evidence of incom-
petence, evidence that the lawyers knew their memos do not accu-
rately reflect the law, or evidence that the process was short-
circuited.

This morning, I have called the interrogation memos a “legal
train wreck.” I believe it is impossible that lawyers of such great
talent and intelligence could have written these memos in the good-
faith belief that they accurately state the law. But what I or any-
one else believes is irrelevant. Ethics violations must be proved by
clear and convincing evidence and not just asserted. That sets a
high bar, and it should be a high bar.

In closing, I would like to emphasize to this Committee that
when OLC lawyers write opinions, especially secret opinions, the
stakes are high. Their advice governs the executive branch, and of-
ficials must be told frankly when they are on legal thin ice or cross-
ing over into unlawful conduct. They and the American people de-
serve the highest level of professionalism and independent—Ilet me
emphasize “independent”—judgment, and I am sorry to say that
they did not get it here.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Luban appears as a submission
for the record.]

Chairman WHITEHOUSE. Thank you, Professor Luban.

One of the perils of Senate hearings is votes that happen, and
a vote has just happened. And what I will do is recess the hearing
for 5 minutes to give us a chance to vote. People usually take
longer than that, but I will be back immediately to call the hearing
back into session. And if other people need to take a bit more time,
it will be underway, and we are glad to have you come back.

But, for now, the hearing is temporarily adjourned so that we
can vote.

[Recess 10:42 a.m. to 10:55 a.m.]

Chairman WHITEHOUSE. Thank you all and my apologies again
for the interruption, but it is one of our obligations around here.

The next witness is Philip Zelikow, who is the White Burkett
Miller Professor of History at the University of Virginia, one of my
alma maters. It is very good to have him here. He was counselor
at the Department of State, a deputy to Secretary Condoleezza Rice
from 2005 to 2007. From 1998 to 2005, Mr. Zelikow directed the
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University of Virginia’s Miller Center of Public Affairs as well as
three bipartisan commissions, including the National Commission
on Terrorist Attacks wupon the United States—referred to
colloquially as the “9/11 Commission”—from 2003 to 2004. Pre-
viously, Mr. Zelikow served as a career Foreign Service officer at
the State Department and on the White House National Security
Council staff. He is currently a member of the board for the Global
Development Program of the Bill and Melinda Gates Foundation.
Mr. Zelikow received his baccalaureate degree from the University
of Redlands, a law degree from the University of Houston, and his
master’s and Ph.D. from the Fletcher School at Tufts University.
Mr. Zelikow, welcome. We await your testimony.

STATEMENT OF PHILIP ZELIKOW, WHITE BURKETT MILLER
PROFESSOR OF HISTORY, UNIVERSITY OF VIRGINIA, CHAR-
LOTTESVILLE, VIRGINIA

Mr. ZELIKOW. Mr. Chairman, Senator Graham, thank you for giv-
ing me the opportunity to appear before you today. The Committee
has my C.V. I will not detail my experience. I will just say that I
was working on counterterrorism for a number of years before
9/11. T have experience looking at this as both a scholar and as a
policymaker. I was a member of the President’s Foreign Intel-
ligence Advisory Board from 2001 to 2003, so I do remember what
it was like after 9/11 and what some of the issues were at the time.
And I have had some responsibility in having to make tough deci-
sions on these issues from the policy side.

I submitted to the Committee a lengthy written statement that
goes into a lot of detail, which I am not going to recapitulate in de-
tail. Basically, the statement touches on some reasons why I think
we chose to get into a program of this kind, just trying to step back
and analyze it, because I think in many ways this was a large col-
lective failure in which a lot of Americans—a lot of Americans from
both parties—thought they needed a program like this in order to
protect the country.

I think we can now judge that to have been a mistake, as Sen-
ator Graham said in his opening statement. Therefore, it is impor-
tant, since this is a collective failure and it was a mistake, to learn
from that mistake, comprehend why we made it. So I have a few
things in the statement that go into that.

Further, I then talk about my work on these issues. As our sus-
picions grew about them in the 9/11 Commission, the 9/11 Commis-
sion included a recommendation that was designed to anticipate
some of these concerns, a recommendation that the administration
ignored, which was itself an ominous sign, and then my getting in-
volved more directly with these issues when I joined the State De-
partment at the beginning of 2005.

During most of 2005, the main focus in our work to get this to
change—and by “our work,” I mean the work of Secretary Rice,
Legal Adviser John Bellinger, and I—in a series of principals and
deputies meetings that had been put in motion by President Bush
because he clearly wanted his advisers to re-evaluate all these
issues.

During 2005, we mainly focused hard on getting the administra-
tion to agree to the standard the 9/11 Commission had proposed,
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which is please accept the CID standard. The CID standard is an
acronym that stands for “cruel, inhuman, and degrading.” In other
words, please accept that we are going to have all our intelligence
programs covered by this basic provision of the law of armed con-
flict, which is codified in various ways, including in our domestic
law, I believe, through the Federal war crimes statute.

By the end of 2005, those efforts had been successful. The var-
ious battles that went on are detailed in my statement, including
a couple of documents that reflect the positions that I adopted,
along with the Deputy Secretary of Defense and others, that give
you some illustration of the way we were making these arguments
in June and July of 2005. By December of 2005, that battle had
been won, both because of internal work, but also because of the
McCain amendment. It was clear that the CIA and the Govern-
ment were going to have to accept a CID compliance analysis.
Thus, by early 2006, there was no way for the administration to
avoid the need to re-evaluate the CIA program against a CID
standard.

The work of the NSC deputies that I was involved in intensified.
The OLC had guarded against the contingency of a substantive
CID review in its May 30, 2005, opinion. OLC had held that even
if the standard did apply, the full CIA program, including
waterboarding, complied with it—that is, the full CIA program, in-
cluding waterboarding, did not violate proscriptions against cruel,
inhuman, and degrading treatment.

The OLC view also meant, in effect, that the McCain amendment
was a nullity. It would not prohibit the very program and proce-
dure; Senator McCain and his supporters thought they had tar-
geted.

So with the battle to apply the standard having been won, my
colleagues and I at the State Department then had to fight another
battle over how to define the standard’s meaning. That meant com-
ing to grips with OLC’s substantive analysis.

OLC contended that these subjective terms, like “cruel” or “hu-
mane,” should be interpreted in light of the well-developed and
analogous restrictions found in American constitutional law. There-
fore, to challenge OLC’s interpretation, it was necessary to chal-
lenge the Justice Department’s interpretation of U.S. constitutional
law. This was not easy since OLC is the authoritative interpreter
of such law for the executive branch of the Government.

Many years earlier, I had worked in this area of law. It seemed
to me that the OLC interpretation of U.S. constitutional law in this
area was strained and indefensible in a whole variety of ways. My
view was that I could not imagine any Federal court in America
agreeing that the entire CIA program could be conducted and it
would not violate the American Constitution.

While OLC’s interpretations of other areas of law were well
known to be controversial, I did not believe my colleagues had ever
heard arguments challenging the way OLC had analyzed these con-
stitutional protections. Further, the OLC position had implications
way beyond the interpretation of international treaties. If the CIA
program passed muster under an American constitutional compli-
ance analysis, then, at least in principle, a program of this kind
would pass American constitutional muster even if employed any-
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where in the United States on American citizens. We will reflect
on that for a moment.

So I distributed my memo analyzing these legal issues to other
deputies at one of our meetings in February 2006. I then took off
to the Middle East on other work. When I came back, I heard the
memo was not considered appropriate for further discussion and
that copies of my memo should be collected and destroyed. That
particular request, passed along informally, did not seem proper
and I ignored it. This particular memo has evidently been located
in State’s files and is being reviewed for declassification.

The broader arguments over the future of the CIA program went
on for months, even though the old program had effectively been
discontinued.

Internal debate continued into July of 2006 after the Hamdan
decision, culminating in several decisions by President Bush. Ac-
cepting positions that Secretary Rice had urged again and again,
the President set the goal of closing the Guantanamo facility, de-
ciding to bring all the high-value detainees out of the black sites
and move them toward trial, seek legislation from the Congress
that would address these developments, and defend the need for
some continuing CIA program but one that would comply with rel-
evant law. And President Bush announced those decisions on Sep-
tember 6, 2006.

I left the Government at the end of 2006 and returned to the
University of Virginia. Secretary Rice and Mr. Bellinger remained
deeply involved in these issues for the following 2 years, working
for constructive change. But, in sum, the U.S. Government over the
past 7 years adopted an unprecedented program in American his-
tory of coolly calculated dehumanizing abuse and physical torment
to extract information. This was a mistake—perhaps a disastrous
one. It was a collective failure in which a number of officials and
Members of Congress and staffers of both parties played a part, en-
dorsing a CIA program of physical coercion, even after the McCain
amendment was passed and even after the Hamdan decision.

Precisely because this was a collective failure, it is all the more
important to comprehend it and learn from it. For several years,
our Government has been fighting terrorism without using these
extreme methods. I can comment on that both worldwide and in
Iraq. We have been doing this under international standards for
years.

Now, we face some serious obstacles in defeating al Qaeda and
its allies, and we could be hit again, and hit hard. But our decision
to respect international standards does not appear to be a hin-
drance in this fight. In fact, if the U.S. regains higher ground in
the wider struggle of ideas, our prospects in a long conflict will be
better. Others may disagree. They may believe that recent history,
even since 2005, shows that America needs an elaborate program
of indefinite secret detention and physical coercion in order to pro-
tect the Nation. The Government and the country needs to decide
whether they are right. If they are right, our laws must change,
and our country must change. I think they are wrong.

[The prepared statement of Mr. Zelikow appears as a submission
for the record.]

Chairman WHITEHOUSE. Thank you, Mr. Zelikow.
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Our next witness is Professor Jeffrey Addicott, an Associate Pro-
fessor of Law and the Director of the Center for Terrorism Law at
St. Mary’s University School of Law in San Antonio, Texas. In
2000, he retired from the U.S. Army Judge Advocate Generals
Corps after 20 years of service specializing in human rights law
and national security law. Professor Addicott holds a Doctor of Ju-
ridical Science and a Master of Laws from the University of Vir-
ginia School of Law—we seem to be populating the place today—
and Juris Doctor from the University of Alabama School of Law.
The new Ranking Member of the Judiciary Committee would be
very pleased.

Professor Addicott.

STATEMENT OF JEFFREY F. ADDICOTT, PROFESSOR, DIREC-
TOR, CENTER FOR TERRORISM LAW, ST. MARY’S UNIVER-
SITY SCHOOL OF LAW, SAN ANTONIO, TEXAS

Mr. AppICcOTT. Thank you, sir. Just for the record, I am a full
professor now, but even though I am from Alabama, I am going to
try to talk fast because I have got 5 minutes.

The purpose of this testimony is to provide information from a
legal perspective on the issue of “enhanced interrogation practices”
used on certain al Qaeda operatives by CIA interrogators during
the Bush administration as approved by the subject legal memo-
randums. In the context of the approved interrogation methodolo-
gies, the primary concern is associated with the CIA’s use of
“waterboarding.” My full testimony, of course, is in the record.

Since the al Qaeda detainees are not entitled to prisoner of war
status

Chairman WHITEHOUSE. Professor, if you intend to read rapidly,
even that will not work with 16 pages of testimony. I think you will
have to make some measure to summarize.

Mr. AppicorT. Well, let me just do it off the cuff, then. You
know, the Torture Convention is the primary international docu-
ment that we are looking at here in the context of how we are
measuring what these CIA memos refer to. And when the United
States signed the Torture Convention, we had certain reservations
in there, and we said that we understood that, in order to con-
stitute torture, an act must specifically intend to inflict severe
physical or mental pain or suffering and that mental pain or suf-
fering refers to prolonged mental harm.

The memorandums looked at the issue of torture, of course, and
the word “torture” rolls off the tongue with great ease; but you
have to recognize that not every alleged incident of interrogation
or mistreatment necessarily satisfies the legal definition of “tor-
ture.” It is imperative that one view such allegations with a clear
understanding of the applicable legal standards set out in law and
judicial precedent. In this manner, allegations or claims of illegal
interrogation practices—e.g., waterboarding—can be properly
measured as falling above or below a particular legal threshold. In
my legal opinion, the so-called enhanced interrogation practices de-
tailed in the subject legal memorandums did not constitute torture
under international law.

Why do I say that? There are very few international cases that
really stand on point when you look at this issue. Perhaps the lead-
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ing case, though, in the Anglo-Saxon tradition is the European
Court of Human Rights Ruling of Ireland v. United Kingdom. By
an overwhelming majority vote of 16-1, the Ireland court found
certain interrogation practices—called the “five techniques”—uti-
lized by British authorities to investigate suspected terrorism in
Northern Ireland to be “inhumane and degrading,” i.e., ill-treat-
ment, but not torture, by a vote of 13—4. These five techniques, let
me just describe for the Committee what some of them were.

One of them was wall-standing. They forced the detainees to
stand for periods of hours in a stress position described as “spread-
eagled against the wall, with their fingers put high above their
head against the wall, the legs spread apart and the feet back,
causing them to stand on their toes with the weight of the body
mainly on the fingers.” Wall-standing was practiced for up to 30
hours with occasional periods for rest.

The British authorities also engaged in hooding, where they
placed a dark hood over the head of the detainee, again, for pro-
longed periods of time—days.

They subjected the detainees to noise in a room where there was
continuous loud and hissing noise for prolonged periods of time.

They deprived them of sleep for prolonged periods of time.

They deprived them of food and drink, reducing the food and
drink to suspects pending interrogations.

Now, to the reasonable mind, considering the level of interroga-
tion standards set out in the Ireland case, the conclusion is clear.
Even the worst of the CIA techniques authorized by the DOJ legal
memorandums—waterboarding—would not constitute torture; the
CIA method of waterboarding appears similar to what we have
done hundreds and hundreds of times to our own military special
operations soldiers in military training courses on escape and sur-
vival.

I was also in the military for 20 years. I was a senior legal ad-
viser for all the Green Berets in the world, so I am very familiar
with the concept of waterboarding.

If you look at the Ireland case and use a fortiori logic, if you look
at what they did in the Ireland case—and that court said that is
not torture; they said it is ill treatment—then even the worst of
what we have done, that level is going to be way below the Ireland
standard. So, therefore, my legal conclusion based on the Ireland
case is that we have not engaged in torture.

Another international case is the Public Committee case that
comes out of the Supreme Court of Israel, which also looked at
harsh interrogation tactics.

In conclusion, those who order, approve, or engage in torture
must be criminally prosecuted. If we conclude, in fact, that we did
engage in torture—in other words, that we are going to ignore the
Ireland precedent and say, yes, our people engaged in torture—
there is no way out of this. We have to prosecute under the Torture
Convention those that approved it, those that authorized it, and
those that carried it out. We cannot say on the one hand, yes, we
engaged in torture, and not do anything. We are violating inter-
national law if we do that. On the other hand, if we conclude that
the techniques did not rise to the level of torture, which I argue,
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then we are under no international obligation to prosecute those in-
dividuals under the Torture Convention.

Thank you.

[The prepared statement of Mr. Addicott appears as a submission
for the record.]

Chairman WHITEHOUSE. Thank you very much, Professor
Addicott.

Our next witness, our penultimate witness, is Professor Turner,
who is the Associate Director of the University of Virginia’s Center
for National Security Law. I promise we did not set this up as a
University of Virginia day.

He is the former Chair of the American Bar Association’s Stand-
ing Committee on Law and National Security, a veteran of the
Reagan administration, and a former National Security Adviser to
Senator Robert P. Griffin, a member of the Senate Foreign Rela-
tions Committee. Professor Turner received his B.A. from Indiana
University and a J.D. and S.J.D. from the University of Virginia.
He is the author or editor of more than a dozen books and mono-
graphs on national security issues, and we welcome him to the
Committee.

Professor Turner.

STATEMENT OF ROBERT TURNER, PROFESSOR, CENTER FOR
NATIONAL SECURITY LAW, UNIVERSITY OF VIRGINIA
SCHOOL OF LAW, CHARLOTTESVILLE, VIRGINIA

Mr. TURNER. Good morning, Mr. Chairman, and members of the
Committee. I am honored to be here. Like most JAG officers I have
dealt with, Senator Graham got these issues exactly right from the
beginning. I would like to associate myself with his statement. And
I am tempted just to stop there because mine is probably not going
to be as good as his, but I will continue.

Shortly after the story of abusive treatment of detainees first
broke, I was going on a short vacation with my 14-year-old son,
driving down Interstate 64, when my cell phone rang. It was Voice
of America wanting a comment on the story of the abusive tech-
niques. And my comment was: “It appears that some good people
have made some very bad decisions.”

I have been a very strong critic of waterboarding and other abu-
sive techniques. I co-authored an article in the Washington Post
entitled “War Crimes and the White House” in July of 2007. I
served with pride on the drafting committee for the Executive
Order barring torture and inhumane treatment. Indeed, one of my
suggestions was “torture” is not the controlling international stand-
ard. Under international law, we are bound by Common Article 3
of all four 1949 Geneva Conventions. That standard is that all de-
tainees are entitled to humane treatment, so spending a lot of time
deciding whether something is torture or not misses the point that
we have a much higher duty in our treatment of detainees.

Some of the things that have been done since then have made
me furious, to the point of wanting to kick a wall or something. But
I continue to believe that the people who made these tragic deci-
sions were decent, honorable, and able. They were also frightened
for their fellow Americans and anxious to do everything within
their power to prevent the next 9/11 attack.
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Now, some may think that good people cannot do bad things. I
would remind those people that on February 19, 1942, President
Franklin Roosevelt issued Executive Order 9066 that ordered the
detention and incarceration of more than 100,000 Americans with-
out probable cause, judicial sanction, or the slightest individualized
suspicion of wrongdoing. Most of those detained were U.S. citizens.
Many of them had been born in this country and never even visited
Japan. Their crime was to have Japanese ancestors.

Today, we see this as one of the most outrageous abuses of civil
liberties since the end of slavery. And yet it was strongly supported
at the time, not only by the President but by California Attorney
General Earl Warren, who later earned a reputation as perhaps
the most liberal Chief Justice of the Supreme Court of the 20th
century.

Another well-known civil libertarian involved in that case was
Justice Hugo Black, who wrote the Court’s majority opinion in the
Korematsu case that upheld the detention as lawful. How could so
many good and able people give their support to such a horrible
policy? Indeed, one of the few people to speak out against this was
J. Edgar Hoover of the FBI, interestingly. They did this because
they were frightened, and they desperately wanted to prevent an-
other Pearl Harbor. And I would submit that the OLC lawyers—
I have met one of them two or three times at conferences, but I do
not know any of them well—acted from precisely the same motive:
they wanted to save the lives of their fellow Americans.

The title of this hearing is “What Went Wrong.” Part of the prob-
lem, I believe, is a general ignorance of some of the fundamental
details of national security law, not only at OLC but elsewhere in
the government and, indeed, throughout the legal profession. In my
prepared testimony, I give several examples where the country has
been divided because of misunderstandings about very basic prin-
ciples of international law. The Third Geneva Convention provides
that prisoners of war are to be tried by military courts, not civilian
courts, but this was not well known, and so people got very un-
happy over proposals for military tribunals.

How could bright lawyers fail to understand that Common Arti-
cle 3 applies? Again, it sets the standard of humane treatment. I
think it is not that hard to understand why. Common Article 3 ap-
plies to armed conflicts “of a non-international character.” Well,
what the OLC people said was, well, there are at least 75 countries
involved in this war in one way or another against al Qaeda. The
Authorization for the Use of Military Force, approved by Congress
in October of 2001, clearly authorized the use of force against for-
eign nations. Again, the sugestion of an international armed con-
flict.

It is not unreasonable to conclude that this was an international
conflict, but without a sovereign state on the other side, the better
view—and the view accepted by the Supreme Court in the Hamdan
case—is that is not the best interpretation; that is to say, common
Article 3 does apply.

Common Article 3 states further that in non-international armed
conflicts, it applies to conflicts occurring “in the territory of one of
the high contracting parties.” Now, you can interpret that to mean
that a conflict that occurs in the territory of more than one state
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is not covered by Common Article 3. Al Qaeda was global in its
scope. It attacked us inside the United States, in Saudi Arabia,
Yemen, Kenya, Tanzania and so forth. So it was not difficult, I
think, for non-experts to look at this language and say common Ar-
ticle 3 does not apply. I think they were horribly wrong, but I do
not think it was an evil decision.

There seems to be an overwhelming consensus in which I share
that waterboarding crosses both the humane treatment and the
torture line. I have a dear colleague who is very outraged at all of
this, who refers to it as “torture lite,” and I think that is probably
a good description. It is not comparable to what was done to our
POWs in Vietnam. It is not comparable to the maiming and the
branding and the dismemberment that has gone on through his-
tory. But it is wrong. It should not have happened. And the most
important thing is to make sure it does not happen again.

Let me turn to what we do now about those who made these de-
cisions. The Republicans came to power in Washington in 1953.
They controlled the White House and both Houses of Congress. To
the best of my knowledge and recollection, no one demanded a
“truth commission” to go after the ghost of FDR or Justice Hugo
Black or Governor Earl Warren. They understood that good people,
fearful for the safety of their fellow Americans, trying to stop the
next attack, made some very bad decisions. And I think that is
what has happened here.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Turner appears as a submission
for the record.]

Chairman WHITEHOUSE. Thank you, Professor Turner. It sounds
as if you would agree with the observation of the old French Min-
ister Talleyrand that “the greatest danger in times of crisis comes
from the zeal of those who are inexperienced.”

[Mr. Turner nods affirmatively.]

Chairman WHITEHOUSE. I will take a moment now to recess very
briefly so that the necessary security measures for Mr. Soufan can
be put into place. The witnesses can remain in their seats. It will
just take a second to clear some of the cameras out of the front of
the well.

[Pause.]

Chairman WHITEHOUSE. Thank you. Ali Soufan is the Chief Ex-
ecutive Officer of the Soufan Group LLC, an international strategic
consultancy firm that advises governments and corporations on pol-
icy, strategy, security, risk management, and training. More sig-
nificantly for our purposes, he is a former FBI supervisory special
agent who investigated and supervised highly sensitive and com-
plex international terrorism cases, including the attack on the USS
Cole and the events surrounding 9/11.

Mr. Soufan has received numerous awards and commendations
for his counterterrorism work. These include the Director of the
FBI’'s Award for Excellence in Investigation, the Respect for Law
Enforcement Award for relentless pursuit of truth and bringing ter-
rorist subjects before the bar of justice, and a commendation from
the U.S. Department of Defense that labeled him “an important
weapon in the ongoing war on terrorism.”
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Mr. Soufan is an honors graduate from Mansfield University of
Pennsylvania where he received undergraduate degrees in inter-
national studies and political science. He is a magna cum laude
graduate of Villanova University where he received a Master of
Arts in international relations and appears to have no connection
to the University of Virginia.

[Laughter.]

Chairman WHITEHOUSE. Mr. Soufan, thank you for being with
us.

STATEMENT OF ALI SOUFAN, CHIEF EXECUTIVE OFFICER,
THE SOUFAN GROUP LLC, NEW YORK, NEW YORK

Mr. SouraN. Thank you, sir. Mr. Chairman, Committee mem-
bers, thank you for the opportunity to appear before you today. I
know that each one of you cares deeply about——

Chairman WHITEHOUSE. Could you speak up, and clearly, with
the microphone near you so that everybody can hear? Without the
ability to see you, it is even more important that you be heard.

Mr. SOUFAN. Mr. Chairman, Committee members, thank you for
the opportunity to appear before you today. I know that each one
of you cares deeply about our Nation’s security. It was always a
comfort to me during the most dangerous of situations that I faced,
from going undercover as an al Qaeda operative, to tracking down
the killers of the 17 U.S. sailors murdered on the USS Cole, that
those of us on the frontline had your support and the backing of
the American people. So I thank you.

The issue that I am here to discuss today—interrogation methods
used to question terrorists—is not, and should not be, a partisan
matter. We all share a commitment to using the best interrogation
method possible that serves our national security interests and fits
within the framework of our Nation’s principles.

As an FBI agent, I spent much of my career investigating and
unraveling terrorist cells around the globe. I have had the privilege
of learning and working alongside some of the most dedicated and
talented individuals from the FBI and other law enforcement, mili-
tary, and intelligence agencies.

I was the Government’s main witness in both of the trials we
have had in Guantanamo Bay so far, and I am currently helping
the prosecution prepare for future ones.

From my experience, I strongly believe that it is a mistake to use
what has become known as enhanced interrogation techniques, a
position shared by professional operatives, including CIA officers
who were present at the initial phases of the Abu Zubaydah inter-
rogation. These techniques from an operational perspective are
%owc,1 ineffective, unreliable, and harmful to our efforts to defeat al

aeda.

An example of a successful interrogation is that of an al Qaeda
terrorist known as Abu Jandal. In the immediate aftermath of 9/
11, together with my partner——

Chairman WHITEHOUSE. Let me interrupt just for one moment to
ask unanimous consent that the 302s that were developed in the
investigation of Abu Jandal be made a part of the record. I believe
this is the first time they have been fully declassified.

Please proceed. Without objection.
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Mr. SOUFAN. In the immediate aftermath of 9/11, together with
my partner Special Agent Robert McFadden, a first-class agent
from the Naval Criminal Investigative Service, we obtained a
treasure trove of highly significant actionable intelligence that
proved instrumental in the war effort against al Qaeda and Taliban
in the fall of 2001. It included extensive information on everyone
from Osama bin Laden’s network and modus operandi to details on
individual operatives, some of them we later apprehended.

The approach we used was completely by the book, and it can be
labeled as the “informed interrogation approach.” It is outlined in
the Army Field Manual and is derived from the cumulative experi-
ences, wisdom, and successes of the most effective operatives from
our country’s military, intelligence, and law enforcement commu-
nity.

The approach is based on leveraging our knowledge of the detain-
ee’s mindset, vulnerabilities, and culture, together with using intel-
ligence already known about him. The interrogator uses a combina-
tion of interpersonal, cognitive, and emotional strategies to extract
the information needed. If done correctly, this approach works
quickly and effectively because it outsmarts the detainee using a
method that he is not trained nor able to resist.

The Army Field Manual is not about being soft. It is about out-
witting, outsmarting, and manipulating the detainee. The approach
is in sharp contrast with the enhanced interrogation method that
instead tries to subjugate the detainee into submission through hu-
miliation and cruelty. The idea behind it is to force the detainee
to see the interrogator as the master who controls his pain. It is
merely an exercise in trying to force compliance rather than elicit
cooperation.

A major problem is that it is ineffective. Al Qaeda terrorists are
trained to resist torture. As shocking as these techniques are to us,
their training prepares them for much worse—the torture that they
would receive if caught by dictatorships for example. In a democ-
racy, however, there is a glass ceiling the interrogator cannot
breach, and eventually the detainee will call the interrogator’s
bluff. That is why, as we see from the recently released DOJ
memos on interrogation, the contractors had to keep requesting au-
thorization to use harsher and harsher methods. In the case of Abu
Zubaydah, that continued for several months, right until
waterboarding was introduced. And waterboarding itself had to be
used 83 times, an indication that Abu Zubaydah had already called
his interrogators bluff. In contrast, when we interrogated him
using informed interrogation methods, within the first hour we
gained important actionable intelligence.

The technique is also unreliable. We do not know whether the
detainee is being truthful or just speaking to mitigate his discom-
fort. The technique is also slow. Waiting 180 hours as part of a
sleep deprivation stage is time we cannot afford to waste in a tick-
ing bomb scenario.

Just as importantly, this amateurish technique is harmful to our
long-term strategy and interests. It plays into the enemy’s hand-
book and re-creates a form of the so-called Chinese Wall between
the CIA and the FBI. It also taints sources, risks outcomes, ignores
the end game, and diminishes our moral high ground.
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My interest in speaking about this issue is not to advocate the
prosecution of anyone. Examining a past we cannot change is only
worthwhile when it helps guide us toward claiming a future, a bet-
ter future that is yet within our reach.

For the last 7 years, it has not been easy objecting to these meth-
ods when they had powerful backers. I stood up then for the same
reason I am willing to take on critics now, because I took an oath
swearing to protect this great nation. I could not stand by quietly
while our country’s safety was endangered and our moral standing
damaged.

I know you are motivated by the same considerations, and I hope
you help ensure that these grave mistakes are never, never, made
again.

Thank you.

[The prepared statement of Mr. Soufan appears as a submission
for the record.]

Chairman WHITEHOUSE. Thank you, Mr. Soufan.

Let me, now that we are in the questioning period, begin with
questions to you, and let me ask you more specifically about the
interrogation of Abu Zubaydah, again reminding you not to divulge
any information that is classified.

You were present—indeed, you were one of the first, if not the
first, interrogators present when Abu Zubaydah was brought into
custody for the first time outside of Pakistan. Correct?

Mr. SOUFAN. Yes, sir.

Chairman WHITEHOUSE. And your testimony indicates that with-
in the first hour of your interrogation of him, you had gained im-
portant actionable intelligence. Is that correct?

Mr. SOUFAN. Yes, sir.

Chairman WHITEHOUSE. At that point, his condition was such
that you indicated that we had to take him to a hospital or he
would die. But at the hospital, you continued your questioning, and
it was during your questioning of him at the hospital that you elic-
ited information regarding the previously unknown role of Khalid
Sheikh Mohammed as the mastermind of the 9/11 attacks.

Mr. SOUFAN. Correct, sir.

Chairman WHITEHOUSE. One of the more significant pieces of in-
telligence information we have ever obtained in the war on terror.
Correct?

Mr. SOUFAN. It is one of them, yes, sir.

Chairman WHITEHOUSE. And all of this happened before the CIA
CTC team and the private contractors arrived. Correct?

Mr. SOUFAN. Yes, sir.

Chairman WHITEHOUSE. And then they arrived, and immediately
you say on the instructions of the contractor, harsh techniques
were introduced, which “did not produce results as Abu Zubaydah
shut down and stopped talking.” Correct?

Mr. SOUFAN. Correct, sir.

Chairman WHITEHOUSE. And with that happening, you knew he
had good information. He had shut down under the harsh tech-
niques, and so you again were given control of the interrogation.
Correct?

Mr. SOUFAN. Yes, sir.
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Chairman WHITEHOUSE. And you used the same techniques you
had originally, which were within the Army Field Manual.

Mr. SOUFAN. Yes, sir. It was me, another FBI agent who was
with me, and a top CIA interrogator. So the interrogation team was
a combination of FBI and CIA officials, and all of us had the same
opinion that contradicted with the contractor.

Chairman WHITEHOUSE. And in this third interview, the one—or
series of interviews, anyway, the one before the hospital, one in the
hospital, and then one after the first round of harsh interrogation
when you were brought back, was in the second round pursuant to
appropriate tactics that Abu Zubaydah disclosed the details of Jose
Padilla, the so-called dirty bomber. Correct?

Mr. SOUFAN. Yes, sir.

Chairman WHITEHOUSE. And then, again, the contractor re-
asserted himself and began reimplementing harsh techniques and,
again, Abu Zubaydah shut down and stopped producing informa-
tion. Is that correct?

Mr. SOUFAN. Yes, sir.

Chairman WHITEHOUSE. And once again you were brought back
in to interrogate him. Now it was more difficult because some of
these harsh techniques had been applied and his resistance was in-
creased, but eventually you succeeded and you re-engaged again.
But at that point, the contractor took over and began stepping up
the notches of his experiment to the point where you protested to
your superiors in the FBI that this was becoming inappropriate, il-
legal. I believe you even threatened

Mr. SOUFAN. I think my description was

Chairman WHITEHOUSE [continuing].—To arrest somebody if you
were to stay there. Correct?

Mr. SOUFAN. Yes, sir. My description was “borderline torture.”

Chairman WHITEHOUSE. And at that point, your participation in
his interrogation ended.

Mr. SOUFAN. Yes. We were asked by Director Mueller to leave
the facility.

Chairman WHITEHOUSE. So when you look at the Office of Legal
Counsel opinion of May 30, 2005, on page 10, here is what the Of-
fice of Legal Counsel said was the fact: “Interrogations of
Zubaydah, again, once enhanced techniques were employed, fur-
nished detailed information regarding al Qaeda’s organizational
structure, key operatives, and modus operandi, and identified KSM
as the mastermind of the September 11th attacks. You have in-
formed us that Zubaydah also provided significant information on
two operatives, including Jose Padilla, who planned to build and
detonate a dirty bomb in the Washington, D.C., area.”

From your position at the actual interrogation of Abu Zubaydah,
you know that statement not to be true.

Mr. SOUFAN. Yes, sir.

Chairman WHITEHOUSE. On September 6, 2006, President Bush
stated the following: “Within months of September 11, 2001, we
captured a man named Abu Zubaydah. We believed that Zubaydah
was a senior terrorist leader and a trusted associate of Osama bin
Laden. Zubaydah was severely wounded during the firefight that
brought him into custody, and he survived only because of the med-
ical care arranged by the CIA. After he recovered, Zubaydah was
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defiant and evasive. He declared his hatred of America. During
questioning, he at first disclosed what he thought was nominal in-
formation and then stopped all cooperation. We knew that
Zubaydah had more information that could save innocent lives, but
he stopped talking. As his questioning proceeded, it became clear
that Zubaydah had received training on how to resist interrogation,
and so the CIA used an alternative set of procedures.

Does that statement by the President accurately reflect the inter-
rogation of Abu Zubaydah?

Mr. SOUFAN. Well, the environment that he is talking about, yes,
he was injured and he needed medical care, but I think the Presi-
dent—my own personal opinion here based on my recollection is
that he was told probably a half-truth.

Chairman WHITEHOUSE. And repeated a half-truth, obviously.
His statement as presented does not conform with what you know
to be the case from your experience on hand.

Mr. SOUFAN. Yes, sir.

Chairman WHITEHOUSE. I am over my time.

Senator Graham.

Senator GRAHAM. Well, since there is just the two of us, if you
want to keep going.

Thank you, Mr. Chairman. What we have got is four lawyers
who are very bright. All have one thing in common: they like Vir-
ginia. And I counted seven opinions among you. I think two of you
disagree with yourselves somewhere along the line. And the point
is that you are very bright. I appreciate you coming. And, Mr.
Soufan, thank you for serving our country.

Mr. SOUFAN. Thank you, sir.

Senator GRAHAM. And I appreciate your view of how we should
behave. The point that we are trying to make as we go forward is
that we get this right, and as we look back in the past, we do not
want to shade this one way or the other unnecessarily.

Is it your testimony that enhanced interrogation techniques that
were employed right after 9/11 yielded no good information?

Mr. SOUFAN. I can only speak about my own personal experience.

Senator GRAHAM. That is the point, isn’t it?

Mr. SOUFAN. Yes.

Senator GRAHAM. And I admire you. I really do. I really appre-
ciate what you are doing.

And, Mr. Chairman, I think there is some information out there
that shows that enhanced techniques did yield good information,
1a’llnd I would like that to be part of this inquiry if we are going to

ave it.

But having said that, Mr. Soufan, I appreciate what you are tell-
ing us. Were you involved in the KSM interrogation at all?

Mr. SOUFAN. No, sir. After my stand in the Abu Zubaydah——

Senator GRAHAM. Okay.

Mr. SOUFAN. And what I believed is right——

Senator GRAHAM. No, I don’t——

Mr. SOUFAN [continuing].—Out of the program.

Senator GRAHAM. I do not doubt that at all, and I do not doubt
that you are trying to help the country. I am just saying that this
idea that no good information was acquired is probably not accu-
rate. But that does not justify what we did. That is all I am saying.
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Now, as to the Geneva Convention, Mr. Turner—I appreciate the
compliment, by the way. The Geneva Convention to me has always
been a warehousing agreement between the signatory nations. We
catch some of your guys, we are going to treat them well, and we
expect like reciprocity. We catch a civilian, we are going to treat
them well until the conflict is over. Is that generally the goal of the
Geneva Convention?

Mr. TURNER. Senator, that is exactly the term that I use in
teaching about the Geneva Convention. If you go back through his-
tory, the original practice was to put captured enemy soldiers to
the sword. Somebody got smart and said, “Hey, we can turn them
into slaves.” They played around briefly with paroling them, which
is to say, “Okay, go back to your flock or your farm, do not come
back to the battlefield,” and the king or the prince said “Get your
tail back on the battlefield.” And so they finally said, “Look, let’s
not kill them, let’s just warehouse them, treat them humanely, feed
them, when the war is over we will trade prisoners.” And that has
been the practice for several hundred years.

Senator GRAHAM. And isn’t the problem in this war that, No. 1,
al Qaeda is not a signatory to the Convention. The only way we are
going to stop this enemy from attacking us to find good information
and hit them before they hit us.

Mr. TURNER. Again, that is right out of my prepared testimony.

Senator GRAHAM. I have never taken your class, by the way, but
I am liking it so far.

Mr. TURNER. Unlike any war we have ever had, this war is 90
percent, if not more, intelligence. Usually you need your intel-
ligence service to identify the location of the enemy and their
plans, and then you send your tanks, your armor, your aircraft car-
riers.

In this battle, a good police department could arrest al Qaeda if
we can find them and know what they are doing. So intelligence
is incredibly important.

Senator GRAHAM. Mr. Addicott, we are the only Nation that I
know of that considers al Qaeda operatives a military threat. Every
other nation looks at this through the law enforcement prism. Is
that true? Does everyone agree with that?

Mr. ZELIKOW. No, sir. I do not think that is the case any longer.

Senator GRAHAM. Okay. What nation has adopted the enemy
combatant theory?

Mr. ZeELikKOW. We have actually been engaged in international
conferences on just this point with our key allies for about the last
4 years. I helped initiate that.

Senator GRAHAM. Is there any country that holds a detainee
under the theory of the law of armed conflict?

Mr. ZELIKOW. They do not hold detainees under that theory, but
partly it is because other countries are holding them under that
theory.

Senator GRAHAM. Well, my point is that we do hold people under
the theory of the law of armed conflict. Have you ever been to an
interrogation conducted by the Spanish police?

Mr. ZELIKOW. I have not had that rare privilege, sir.

Senator GRAHAM. Well, I have. Have you ever been to an interro-
gation conducted by the Carboneri in Italy?
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Mr. ZELIKOW. Neither have I.

Senator GRAHAM. Do you believe, Mr. Turner, that these interro-
gations are Common Article 3 compliant?

Mr. TURNER. No, sir.

Senator GRAHAM. There is no law enforcement agency in the
world dealing with terrorism interrogates in a Common Article 3
manner, because you cannot say “Hello” firmly under Common Ar-
ticle 3. I just want the world to understand—and my time is up—
that the reason we have adopted a different theory is very impor-
tant because I think we are at war, and the people we are pros-
ecuting did not rob a liquor store. They are an ongoing military
threat. And the odd thing about this is if you go down the military
law of armed conflict, in many ways you restrict your ability to get
information versus the law enforcement model. But I think that is
the right model to have.

With that, I will yield to you. It is just the two of us. Take any
time

Chairman WHITEHOUSE. Let us go back and forth.

Senator GRAHAM. Yes.

Mr. TURNER. I agree, Senator, just for the record.

Senator GRAHAM. I mean, we have got to figure this out as a
world, not just a nation. Right, Philip?

Mr. ZELIKOW. Absolutely. In fact, it is a coalition fight. We need
coalition standards for the fight. And one reason we are having this
discussion is let us work on standards that will also be interoper-
able with our allies.

Senator GRAHAM. Right.

Chairman WHITEHOUSE. One other question I wanted to pursue
about the interrogation of Abu Zubaydah. There was obviously con-
siderable conflict between one side that was achieving significant
actionable information, so significant that when the Jose Padilla
information became available, as I recall, the Attorney General of
the United States had a press conference in Moscow to trumpet it,
and the other method which was producing a shutdown, if you will,
on the part of the detainee. And it has been often cast as the dif-
ference between the trained professionals of the CIA versus the
amateurish military interrogators, teenagers who need the Army
Field Manual sort of for their training wheels, and law enforcement
investigators who are constrained by Miranda and other things
and, therefore, cannot be serious interrogators.

It strikes me from your description that two elements of that
framing of the issue are wrong. First of all, it seems very well that
military and law enforcement investigators are actually the trained
professionals. You refer to the other group as “amateurish Holly-
wood type.” And the second is that the division was not between
the CIA and the FBI. You had CIA professionals who were with
you and wanted to continue. And on the other side of the equation
was a private contractor who was not even a Government em-
ployee.

Could you comment on those observations?

Mr. SOUFAN. Yes, sir. It has been reported that it was a conflict
during the interrogation between the FBI and CIA. I totally dis-
agree with this assertion, and that is something that I mentioned
in my:
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Chairman WHITEHOUSE. At the field level, at least.

Mr. SOUFAN. Field level.

Chairman WHITEHOUSE. At the point of the interrogation, yes.

Mr. SOUFAN. Yes. And that is why I supported the CIA officers
in my op-ed in the New York Times on this issue. They were 100
percent supportive. Actually, the chief psychologist of the CIA, a fo-
rensic psychologist, objected to these techniques, and he even left
the location before I did. Their top interrogator was 100 percent,
I think, in sync with our view, with the FBI view, because he is
a professional interrogator.

I think this technique using the harsh methods or using the en-
hanced interrogation methods misunderstands the threat that we
face from ideological Islamic extremists like al Qaeda. And coun-
tries around the world, in the Middle East, who actually use these
techniques as regularly as possible, have now pedaled away from
these techniques when it comes to the terrorists of al Qaeda and
Islamic extremists. They are ideologically motivated. They are ex-
pecting a lot to happen to them when they get caught. And the best
way to deal with them is to be smart and to engage with them. And
that is what provided a lot of actionable intelligence, before 9/11
and after 9/11. And, you know, in a classified session, we can actu-
ally talk about a lot of the successes versus the failures of these
techniques.

One of the things that has been mentioned about this technique,
the successes that have been talked about publicly are Padilla and
Khalid Sheikh Mohammed. Well, waterboarding was not approved
until August 1, 2002. Padilla, after an international manhunt in
three countries, was finally arrested after he landed from Switzer-
land to the Chicago airport on May 8, 2002—almost 3 months be-
fore these techniques were imposed. We knew about Khalid Sheikh
Mohammed in April of 2002. Again, waterboarding was not ap-
proved until August 1st of 2002.

So I am basing my opinion here on two things: from my recollec-
tion of the facts—I do not have any notes. I am just having my
memory on these facts and what happened.

Chairman WHITEHOUSE. Understood.

Mr. SOUFAN. That is number one.

No. 2, I am basing on what I have been hearing in the public do-
main what had been classified.

Chairman WHITEHOUSE. I am going to turn to Senator Durbin.
I have just a few seconds left. I just want to drop in one question
to Professor Luban during this round. That is, in your review of the
OL(‘J) memos, was there any mention of the role of private contrac-
tors?

Mr. LUBAN. I do not recall any specific mention of private con-
tractors.

Chairman WHITEHOUSE. I do not recall it either, and it would
seem that that might raise legal issues. It is interesting that that
would be a fact in the lengthy, lengthy OLC opinions that never
appears to have surfaced.

Mr. LuBAN. Well, I agree, Senator. And I should add that I was
also very troubled by the chronology that Mr. Soufan just men-
tioned because when Mr. Bradbury was writing the opinion and
wrote that the capture of Jose Padilla resulted from enhanced in-
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terrogation techniques, it was already public information that
Padilla had been captured in May and the techniques were not ap-
proved until August. So the legal opinion that he wrote stipulates
something that was publicly known to be untrue.

Chairman WHITEHOUSE. Yes, he did not have to have special
knowledge to know that that assertion in the OLC opinion was
false. Correct?

Mr. LuBAN. That is correct.

Chairman WHITEHOUSE. Senator Durbin.

Senator DURBIN. Thank you very much, Mr. Chairman, for this
hearing.

Mr. Zelikow, you have had fascinating assignments, working as
counselor for Secretary of State Rice and serving as Executive Di-
rector of the 9/11 Commission. And I would like to ask you if you
could amplify a little bit on what has been characterized as disclo-
sures to leaders in Congress about interrogation techniques. I
served on the Intelligence Committee of the Senate for 4 years and
found myself constantly in a frustrating position of being told clas-
sified information and being warned not to breathe a word of it to
the public at large for fear that it would endanger the lives of peo-
ple who were helping the United States.

Chairman WHITEHOUSE. Or, if I might add, Senator Durbin, our
colleagues, in some cases our staff.

Senator DURBIN. Yes. And so there were times when, frankly, I
wanted to walk right out of the Senate Intelligence Committee
room and call a press conference and say, “If America only knew.”

Now, when I have said that on the floor before, people have said
to me, “I don’t get it. Aren’t you supposed to say what you believe
is true no matter what?” Well, I think you know better. You know
that there are limits to sharing information, particularly when it
might endanger someone’s life.

So when Members of Congress were briefed of this, was it before
the fact? Were they being asked to authorize these techniques and
give their approval?

Mr. ZELIKOW. Sir, I think Senator Feinstein mentioned SSCI is
apparently really trying to break down the chronology. The Office
of the Director of National Intelligence has been publicizing chro-
nologies of briefings, which then need to be matched up against
when we were actually doing things. And so the honest answer is
I do not know whether folks were briefed before the fact.

Formally, what is supposed to happen is a memorandum of noti-
fication is prepared that lets key Members of Congress know that
a program is being undertaken with the authorization of the Presi-
dent pursuant to some prior Presidential finding. And, therefore,
Members of Congress are being informed that pursuant to this
finding we are now doing certain things.

Senator DURBIN. After the fact?

Mr. ZELIKOW. It could be after the fact. It should be at the time
the program is initiated and before the program is implemented so
that it appears that you are taking the congressional consultation
seriously, which the administration should.

Senator DURBIN. And I recall only one instance where a Mem-
ber—in this case, Senator Rockefeller—was briefed on the wiretap
situation, and in his frustration, maybe desperation, hand-wrote a
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letter to file about protesting this, which did not surface until much
later. But it was the only way that he could create tangible evi-
dence of his displeasure or disapproval of what was happening.

I raise this because I have spoken to Senator Rockefeller, and I
think now he was duty-bound by the law and by his conscience not
to make disclosures of classified information, and yet felt that there
was something here that was worthy of at least being on the
record, as crude as his method was. I raise this because many peo-
ple seem to be suggesting that if Members of Congress at the high-
est level are informed, that they are somehow complicit. And I have
not seen that. I have seen specific limitations on that information
when it is given to me in the Senate Intelligence Committee and,
by reference, from leaders when they are briefed.

Do you understand the difference here?

Mr. ZELIKOW. I think I do, and as I have listened to both sides
of this argument, I step away from this with some concern. I will
tell you on the inside, when I was arguing—we were having heated
arguments about these policies on the inside in the White House
Situation Room, and the argument would often be deployed against
me and my colleagues that, well, we briefed the following Members
of Congress—name, name, name, name, name—and they do not
have a problem with it.

So, in other words, these briefings are being used actually to deal
with arguments on the inside of the administration, yet I hear
what you are saying and what other Members of Congress have
said. And so I have to ask myself: Does the Congress think that
the oversight process that accompanies these programs is working
to their satisfaction?

Senator DURBIN. Well, the answer from me, after 4 years’ experi-
ence on the Senate Intelligence Committee, it is not even close. Not
even close. I mean, there were times when, you know, you wanted
to express your disapproval, and there was no means to do it. If
you were privy to the most important information, there was no
means.

I just have a few seconds left, if I might. I would like to ask Mr.
Zelikow his opinion on the notion of closing down the Guantanamo
facility. Do you believe that is a good decision?

Mr. ZELIKOW. Yes, sir. In fact, Deputy Secretary of Defense Gor-
don England and I wrote a paper suggesting that the President an-
nounce his determination to close that facility in June 2005.

Senator DURBIN. I am aware of one detainee represented by an
attorney in Chicago who was advised by e-mail—after 6 years of in-
carceration, he was advised by e-mail there were no charges
against him—and this was 15 months ago—and that he could be
released. He is still at Guantanamo. And it is an indication to me
of a serious miscarriage of justice. And there are many now argu-
ing to, I guess, maintain Guantanamo. I cannot imagine, after
President Bush and President Obama have made these statements
publicly and reached that same conclusion, that that is their posi-
tion.

But what do you think would be the consequence if we kept
Guantanamo open at this point?

Mr. ZELIKOW. When I was on the inside, I would make the argu-
ment sometimes that Guantanamo has now become as much sym-
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bol as substance. I could ask people here, Has anyone here ever
heard of the Federal correctional institution at Marion?

Senator DURBIN. I have. It is in my State.

Mr. ZELIKOW. But everyone in America has heard of Alcatraz.
One reason Alcatraz was closed was because it had become a sym-
bol as much as a substance of a particular kind of facility. Then
we basically created super-max facilities that were at least maybe
just as tough as Alcatraz in some ways that no one has really
heard of. And it does not become the same focal point of con-
troversy in the same way.

Guantanamo had become in world public opinion a toxic problem
for the United States of America. And so we needed to address that
as an issue in our foreign policy.

Senator DURBIN. Do you have any doubt in your mind that if the
decision is made that any of these prisoners of Guantanamo would
be transferred to Federal correctional institutions that they could
be held safely and securely?

Mr. ZELIKOW. Sir, we hold people who are far more dangerous in
such institutions, including quite dangerous terrorists like Ramzi
Yousef, who is currently residing in a super-max facility inside the
United States now.

I will also add that when we—I have had the opportunity on be-
half of one of the Federal judges who has been working through the
habeas petitions to be asked to examine classified files and provide
expert advice on holding these folks. And one of the things that
strikes me now and struck me then is we have a vast amount of
experience in how to judge the continued incarceration of highly
dangerous prisoners since we do this with thousands of prisoners
every month all over the United States, including some really quite
dangerous people. We routinely make these decisions, and for bet-
ter or worse, we have worked out a lot of ways of deciding how to
make those calls. And I think that that is a whole body of knowl-
edge that actually has not been tapped very well in making judg-
ments about how long you can incapacitate a really pretty broad
spectrum of people at Guantanamo, many of whom do not show
large signs of future dangerousness.

Senator DURBIN. Thank you very much.

Thank you, Mr. Chairman.

Chairman WHITEHOUSE. Senator Graham.

Senator GRAHAM. Mr. Zelikow, what is the recidivism rate re-
garding the people who have been released from Guantanamo Bay?
Do you know?

Mr. ZELIKOW. There are no reliable statistics on the recidivism
rate. What we do know is that some number of people who have
been released have been encountered again on the battlefield.
Numbers range—dozens, perhaps, of people who have been re-
leased have been encountered again. And so as with—that is an
important——

Senator GRAHAM. Would that be a miscarriage of justice?

Mr. ZELIKOW. Not necessarily.

Senator GRAHAM. What if it were your son or daughter that was
killed by one of these guys? How would you feel about it?

Mr. ZELIKOW. I would feel the same way I would if a parole
board had released someone from a prison and then that person
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committed a crime. That problem happens all over the country, and
we are pretty familiar with it. And sometimes——

Senator GRAHAM. Is there a difference between KSM and a guy
that robbed a liquor store?

Mr. ZELIKOW. I beg your pardon?

Senator GRAHAM. Is there a difference between KSM and a do-
mestic criminal?

Mr. ZELIKOW. There sure is, sir, and I think

Senator GRAHAM. And the only reason I mention it—I generally
agree with you. The only reason I mention that is we have got to
understand there are two sides to this story. There is very much
two sides to this story, and we need to move on and get it right.
We need a facility somewhere—Senator Durbin has left. I do not
take by his examination that he is volunteering Illinois as the
housing site. And I am not going to ask my friend from Rhode Is-
land would he take these people, because if you are waiting for a
Member of Congress to stand up and say, “Bring them to my
State,” you are going to be waiting until hell freezes over, because
nobody is going to do that.

But I do believe we need to close Guantanamo Bay. I do believe
we can handle 100 or 250 prisoners and protect our national secu-
rity interests, because we had 450,000 German and Japanese pris-
oners in the United States. So this idea that they cannot be housed
somewhere safely, I disagree. But the decision to put them some-
where is very important. It needs to be well thought out. And the
idea that you have to let these people go or try them, I completely
disagree with that.

Mr. Turner, how do you believe about that?

Mr. TURNER. Well, I was going to suggest a correction for the
record. Senator Durbin was talking about somebody being held for
years without being charged. As you well know——

Senator GRAHAM. That is

Mr. TURNER [continuing].—The theory of a POW is he is being
warehoused, he is not considered a wrongdoer. Now, if he has com-
mitted a war crime or murdered someone as a prison, you charge
him and try him. But international law does not require that mili-
tary combatants be charged to be detained. Indeed, you mentioned
the 400,000-plus mostly German POWs we had in more than 40
States during World War II. Two or three of them got to courts
briefly because they claimed American citizenship. They were
quickly sent back. None of them got a day in court. They did not
get a lawyer. You know, the theory of POWs is they are not wrong-
doers; they are enemy soldiers who had the misfortune of falling
into the hands of their enemy. You warehouse them and then you
send them home. If they have committed crimes, you have the op-
tion of charging them and trying them, but you are not supposed
to keep them in a civilian prison, and you are not supposed to try
them in a civilian court.

Senator GRAHAM. That is exactly right. Now, the point that we
are trying to make, Mr. Turner and myself, is that when a member
of al Qaeda is captured, all of them are not subject to war crime
trials simply by their status. But if an independent judiciary agrees
with the military and the CIA that the person is, in fact, the evi-
dence supports the decision that you are a member of al Qaeda, an

VerDate Nov 24 2008  14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00039 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC



34

enemy combatant, a military threat, there is no requirement under
military law to let people go. Do you agree with that, Mr. Addicott?

Mr. ApDICOTT. Yes, I mean, part of the premise here, if we are
not using the law of war, we have done a lot of illegal stuff. If we
are operating under the law of war, we are doing what we perfectly
do in every war. In my opinion, closing down Gitmo is a mistake.
It is a propaganda victory for our enemies because we are saying
to the world we have something to apologize for, we are hold these
people illegally, we are torturing them—which has never occurred
at Gitmo. And that is the exact opposite message that we should
be sending. We are in a state of war with these people. If you are
trying to stop them at the airport, you are too late.

Senator GRAHAM. Right. Well, I agree with that, but I agree with
Mr. Zelikow that it is an image problem. See, this is why we need
to move on. I mean, the moral high ground, Mr. Addicott, is the
place to be. The only way we are going to persuade people on the
fence to come our way is to show a difference between us and our
enemy.

Now, I do not want to treat these people with kid gloves, but I
want to—do you agree with this concept, that once we capture an
enemy combatant, it becomes about us, not them.

Mr. AppIcOTT. I think, you know, if we detain that individual
under the law of war—and that is an issue that we have not
made

Senator GRAHAM. But we will do things that they will not do to
us, and that is good.

Mr. ADDICOTT. Oh, absolutely. I mean, we——

Senator GRAHAM. That is a good thing.

Mr. ADDICOTT. Absolutely.

Senator GRAHAM. That we will treat them better than they will
treat us.

Mr. AppicorT. Exactly. And that is why my testimony is—the
propaganda here is that we have tortured people is a lie. We have
tortured no one.

Senator GRAHAM. See, [—if I may just for a moment here,
waterboarding at the time of 2002, it was not clear what law it vio-
lated. The Geneva Convention did not apply until 2006

Chairman WHITEHOUSE. That would depend what case you read.

Senator GRAHAM. Yes, well, here is what I am saying. The dif-
ference between law enforcement and intelligence gathering is a
big difference. And what you would do to a military member, an
MP who abused a detainee, would be a violation of the UCMJ. The
CIA or the FBI, you are not controlled by the UCMJ, are you, Mr.
Soufan?

Mr. SouraN. No.

1Sengtor GRrRAHAM. Was your interrogation Common Article 3 com-
pliant?

Mr. SOUFAN. Not after 9/11. We get instructions that we do not
read people, for example, their Miranda rights; we do not follow
with a lot of things that we used to do, after 9/11, when it
comes——

Senator GRAHAM. I would say that there is no FBI interrogation
of a high-value target Common Article 3 compliant simply because
Common Article 3 was written to make sure that military forces do
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not abuse civilians. It was never written to restrict the ability of
a nation to defend itself. And we have made a huge mistake here.
We have made two big mistakes. We adopted interrogation tech-
niques from the Inquisition that have survived time because in
some cases they do work, Mr. Soufan, but they always come back
to bite you.

So I will turn it over now to the Chairman, and hopefully we will
find some way to move forward here.

Mr. LUBAN. Senator, may I comment on something that the other
witnesses have said?

Chairman WHITEHOUSE. Very briefly.

Mr. LuBAN. First, I do not agree that everybody in Guantanamo
is an enemy combatant. We do know that there have been a num-
ber of people that the CSRTs have already cleared of being enemies
of the United States.

Senator GRAHAM. Right. I agree with that.

Mr. LUBAN. They are still being held there.

Second, I do not agree that people have not been tortured in
Guantanamo. I think that it is very clear that Mohamed al-Kahtani
was. As was made, I think, perfectly clear in the Schmidt Report,
four of the tactics that were used on al-Kahtani later surfaced to
worldwide consternation

Senator GRAHAM. Should President Bush be prosecuted for au-
thorizing these techniques?

Mr. LUBAN. Sir, I do not have any opinion about who should be
prosecuted for what was done to al-Kahtani.

Chairman WHITEHOUSE. Well, I have suggested there are too
many opinions on that going around. We have prosecutors who look
at that stuff professionally, and we should let them do their jobs.

Mr. Zelikow, you have described the reaction to your report, and
Senator Graham serves with great distinction on the Armed Serv-
ices Committee, which has done a report of its own. Without objec-
tion, I would ask that 119 to 128, those pages of the report, be ad-
mitted into the record. And, selectively, I can report from that that
there was a great deal of disagreement with the OLC analysis and
serious concerns and objections over some of the legal conclusion
reached by OLC; that the Navy General Counsel Alberto Mora
called the OLC memo, relied on by the working group in 2003,
“profoundly in error and a travesty of the applicable law”; that now
Rear Admiral Dalton likewise said that, “To the extent that the
working group report relied on the OLC memo, it did not include
what I consider to be a fair and complete legal analysis of the
issues involved.”

There was a chart that was created based on the OLC opinion,
and the result of that chart, it had a sort of “green means go” col-
umn for techniques that were authorized. Real Admiral Dalton
again, “That green column was absolutely wrong legally. It was
embarrassing to have it in there. Most, if not all, working group
members and judge advocates general disagreed with significant
portions of the OLC opinion but were forced to accept it.”

“At Mr. Hain’s direction,” the report continues, “Ms. Walker in-
structed the working group, instructed them to consider the OLC
memorandum as authoritative and directed that it supplant the
legal analysis being prepared by the working group action officers.”
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You in your testimony, Mr. Zelikow, said that when your alter-
native views, if you will, were made known, you heard that the
memo was not considered appropriate for further discussion, to use
your phrase, and that copies of your memo should be collected and
destroyed.

What do those behaviors tell you about the environment for prop-
er legal debate and discussion about this question at the highest
levels of the administration?

Mr. ZELIKOW. It told me that the lawyers involved in that opin-
ion did not welcome peer review of their conclusions and, indeed,
would shut down challenges from peers even inside the Govern-
ment.

Chairman WHITEHOUSE. Lawyers love to debate. It is our nature
to quarrel with each other and to exchange views. Is there any sug-
gestion that you would draw that they were less than perfectly con-
fident in their views when they were not willing to subject them
to peer review? That is ordinarily viewed as the test of confidence
in one’s judgments.

Mr. ZELIKOW. Well, the arguments I was making were pretty
profound, because if I was right, their whole interpretation of the
CID standard was fundamentally unsound and raised really quite
grave issues about their interpretation of constitutional law.

Now, they have a couple of options there. One option is either
they or the NSC Legal Adviser or the White House Counsel is to
say, “Gee, let’s take another look at this. The case law you cite has
some merit. We will take another look.”

Or they could say, “Zelikow, boy, this shows how rusty you are
in practicing law. We need to set you straight and tell you why you
have just fundamentally misunderstood this whole area of the law.”

They did not do either of those things. Instead, what they pre-
ferred to do was, C, “We do not want to talk about it.”

Chairman WHITEHOUSE. Thank you very much.

I am going to ask a question of Professor Luban. Then I am
going to give the distinguished Ranking Member some time, and
then I think the hearing is already a bit over time, and I have a
plane to catch to an important engagement. So I will make a clos-
ing statement after that.

My question for you, Professor Luban, has to do with the Lee de-
cision, a Texas decision. I note that Professor Addicott did not cite
it in his opinion, despite the fact that he is from Texas and it was
a Texas decision. I do not know if we have the diagram, but Lee
describes waterboarding and describes it as “torture” over and over
again. Here is a picture of the actual pages of the Federal Reporter
highlighting the U.S. Department of Justice prosecution about all
the times in which the court refers to this technique as “torture.”

And what is astonishing to me is that in 93 pages where they
dig out Medicare reimbursement law as relevant, they do not find
a case on point or they do not discuss a case on point in which one
of the highest courts in the land, the United States Court of Ap-
peals for the Fifth Circuit, describes waterboarding and called it re-
peatedly—I think it is 12 times in the opinion—“torture.”

I have pressed the Department of Justice on this question be-
cause I think it is unimaginable. I have discussed this on the Sen-
ate floor. I have pursued it in hearings. Attorney General
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Mukasey’s response was that it was not relevant because it was
brought under the Civil Rights Act, and a case brought under the
Civil Rights Act does not relate to a case brought under the torture
statute or under the Convention Against Torture. And at that time,
I was out of time, and I did not have the chance to follow up. But
I would like your legal opinion on that, because it strikes me that
the Civil Rights Act under which Sheriff Lee was prosecuted, con-
victed, and jailed for the crime of waterboarding has no substantive
elements of its own. It is a vehicle for enforcing constitutional re-
quirements and for punishing constitutional violations. So that the
Civil Rights Act leads directly, with no interference from the statu-
tory point of view, directly to constitutional standards of torture.

If you look at the Convention Against Torture and what OLC
itself said about it, the definition of that treaty obligation is also
founded, according to OLC itself, directly in the constitutional
standards of the United States. And to the extent that the statute
against torture applies, it is impossible for Congress by statute to
overrule the Constitution. And so as a matter of fundamental law,
the statute criminalizing torture cannot create a definition of tor-
ture that narrows the constitutional definition.

So it seems to me that wherever you go with this, all roads lead
to Rome. Rome is the Constitution, and what it says about torture,
and that the distinction that is drawn is yet another false device
thrown out there to confuse and distract from the fundamental fact
that they either missed the case on point or they found it, hated
it, and did not bother to put it in the memo. And I guess we will
find out from the OPR which it was.

But what are your comments on this, Professor Luban?

Mr. LUBAN. Senator, I agree with your diagnosis of it. Now, the
Lee case was decided in 1983. That was before the Convention——

Chairman WHITEHOUSE. Under President Reagan. This was
charged by the Department of Justice of President Reagan.

Mr. LuBaN. That is correct. It preceded the Convention Against
Torture and the torture statutes, so it is not surprising that it did
not mention these because they did not exist yet.

The word “torture” was not defined eccentrically or in a way to
change its meaning in the Torture Convention or the torture stat-
utes. It is roughly severe mental or physical pain or suffering.

I took the liberty of looking at dictionary definitions of torture
from around—the dictionaries that would have been available to
the court that was writing the Lee opinion, and that is more or less
the same definition that you find in the Oxford English Dictionary
edition at that time. So the word had not mysteriously changed its
meaning.

The torture statute and the Torture Convention were giving the
words very, very common-sense, everyday, non-technical meanings,
and what is striking about the Lee case is that the court just used
the word again and again and again as if it was obvious that this
technique of leaning the guy back in the chair, putting the towel
over his face, pouring the water on until he thought he was suffo-
cating and started jerking and twitching—they had no problem
calling it “torture.” The word means exactly the same thing in the
dictionary definitions of 1983 as the definition in the treaty and the
statutes that followed. So there is absolutely no reason in the world
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that we should think that the fact that it was decided as a con-
stitutional case rather than a torture statute case would have led
to a different outcome.

Chairman WHITEHOUSE. Thank you, Professor Luban.

Senator Graham.

Senator GRAHAM. Thank you.

Professor, would it be torture to put a spider in the jail cell of
a person who was afraid of spiders?

Mr. LuBAN. Conceivably. If that person was afraid——

Senator GRAHAM. I need a black-and-white, yes-or-no answer.

Mr. LUBAN. You know, it depends on whether the person be-
lieves——

Senator GRAHAM. We believe the person in the jail cell was part
of a terrorist organization who had information about an impend-
ing attack, and we know he is afraid of spiders. Would you say that
if we put a spider in the jail cell that we would torture that person?

Mr. LuBaN. I would not. There is one circumstance in which the
answer would be yes—that is, if he knew or believed—if it was
known that he believed that spiders are deadly, because part of the
torture statute says that you can inflict mental pain and suffering
that is torture by threatening death to someone if it causes men-
tal—

Senator GRAHAM. Isn’t the point to it

Mr. LUBAN. To an ordinary person, no.

Senator GRAHAM. Okay. Well, we are trying to exploit phobias
here without—Mr. Addicott has a different view of what happened
here in terms of torture. Do you think he is unethical if he arrives
at a different view of what happened here?

Mr. LuBaN. I think that he—I do not think that he is unethical
for arriving at a different view. I think he would be unethical if he
ignored the relevant law and told you that——

Senator GRAHAM. Have you ever met Mr.

Mr. LUBAN [continuing].—His official legal opinion was

Senator GRAHAM. Have you ever met Mr. Bybee?

Mr. LUBAN [continuing].—That it was not torture.

Senator GRAHAM. Have you ever met Mr. Bybee?

Mr. LuBaN. I have never met him.

Senator GRAHAM. Have you met any of these people?

Mr. LUBAN. I met——

Senator GRAHAM. So you are basing:

Mr. LUBAN [continuing].—John Yoo once.

Senator GRAHAM. You are basing your opinion because they did
not cite a case that you think is dispositive, they are a bunch of
crooks? I mean, is that what this comes down to, your opinion that
no reasonable lawyer could write a memo and exclude this case
without being unethical? Is that what you are telling this Com-
mittee?

Mr. LUBAN. This case is just one example out of many. I think
that no reasonable lawyer could discuss the commander-in-chief
power——

Senator GRAHAM. How could Mr. Addicott——

Mr. LUBAN [continuing].—And not cite Youngstown.
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Senator GRAHAM. How could Mr. Addicott come to a completely
different conclusion about the common definition of torture and not
be unethical?

Mr. LuBAN. Well, Senator, I cannot speak for Mr. Addicott,
but

Senator GRAHAM. Well, let him speak for himself.

Mr. LUBAN [continuing].—I will—I would be happy to mention
that the Ireland case that he leaned his opinion on is not the only
European court case on the meaning of torture——

Senator GRAHAM. Well, the fact that you did not tell me about
the Ireland case——

Mr. LUBAN [continuing].—There are subsequent cases that have
called, for example, for hosing somebody down with water——

Senator GRAHAM. Mr. Luban, the fact that

Mr. LUBAN [continuing].—Torture.

Senator GRAHAM. Please. The fact that you did not tell me about
the Ireland case, can I assume that you were trying to hide some-
thing from me?

Mr. LuBaN. Sir, I am not writing an opinion that is binding
on——

Senator GRAHAM. Why doesn’t it work both——

Mr. LUBAN [continuing].—The entire executive branch

Senator GRAHAM [continuing].—Ways?

Mr. LUBAN [continuing].—Of Government.

Senator GRAHAM. Well, you are telling the Nation what is wrong
and what is right, and he has told me about a case that I did not
even know about that suggests that the techniques in question
have been looked at by an international body, and the ones that
we used are less severe than the ones that were found not to be
torture, and you did not tell me about it. Did you know about it?

Mr. LUBAN. Sir, I am not telling you what is right and wrong.
I am telling you

Senator GRAHAM. Did you know about the case?

Mr. LUBAN [continuing].—What is ethical and unethical con-
duct——

Senator GRAHAM. Did you know about the case?

Mr. LUBAN [continuing].—By a lawyer.

Senator GRAHAM. Did you know about the case, the Ireland case?

Mr. LuBaAN. Of course I did.

Senator GRAHAM. Well, you know what? I do not think you are
unethical.

Mr. LuBAN. Thank you. I greatly appreciate that, and my——

Senator GRAHAM. Mr. Addicott.

Mr. ADDICOTT. I have also got some further bad news for Mr.
Soufan, who I respect very greatly in his interrogation work. If you
look at the 2003 Supreme Court case of Chavez v. Martinez, you
have an identical set of facts here. You had an individual that was
interrogated while in an emergency room. He had been shot five
times in the face by a police official, and Justice Stevens said that
that practice was torture. Now, thank goodness he was in the mi-
nority:

Senator GRAHAM. This hearing is bordering on——

Mr. SOUFAN. Can I respond to
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Mr. ApDICOTT. Thank goodness he was in the minority in that
case, because Justice Clarence Thomas, of course, rendered

Chairman WHITEHOUSE. Professor Addicott, wouldn’t it depend
on—you are not suggesting that it is torture to interview somebody
in a hospital?

Mr. AppicoTT. That is what Justice Stevens suggested in Chavez
v. Martinez in

Chairman WHITEHOUSE. So it is your opinion as a law professor
that Chavez v. Martinez stands for the proposition that it is torture
for law enforcement to ever question a suspect in a hospital?

Mr. AppicoTT. My opinion is that Stevens was wrong, but I am
just saying that is what Stevens’ opinion was.

Chairman WHITEHOUSE. You think it stands for the proposition
that Stevens would oppose any interrogation of any criminal de-
fendant in a hospital?

Mr. ADDICOTT. That is what he said in his opinion, page 10 of
my testimony.

Mr. SOUFAN. Can I respond, please, to some of those assertions.

First, the timeline that was criticized before, the memo that

Senator GRAHAM. Excuse me. We will let you explain, but I have
got a few questions, then you can say anything you want, because
you are a great American.

Mr. SOUFAN. Okay. Thank you.

Senator GRAHAM. Now, about the interrogation of this suspect,
do you know a gentleman named John K-I-R-I-A-K-O-U?

Mr. SOUFAN. Me?

Senator GRAHAM. Yes.

Mr. SOUFAN. No, I do not know him.

Senator GRAHAM. Okay. He gave an interview—he is a retired
CIA officer, and he said Abu Zubaydah—is that the guy’s name?

Mr. SOUFAN. Yes.

Senator GRAHAM. Did I say it right? He said that they
waterboarded the guy and he broke within 35 seconds.

Mr. SOUFAN. Is this question for me, sir?

Senator GRAHAM. Yes.

Mr. SOUFAN. Well, last week, he retracted that and he said he
was misinformed, and actually he was not at the Abu Zubaydah lo-
cation.

Senator GRAHAM. Okay. So he just

Mr. SOUFAN. He retracted that, yes, sir. That is one of the things
that was mentioned before.

Senator GRAHAM. Right, right.

Mr. SOUFAN. And now we know it is 83 times, not 35 seconds.

Senator GRAHAM. Now, do you believe that any good information
was obtained through harsh interrogation techniques? Can you say
that there was no good information?

Mr. SOUFAN. Well, from what I know on the Abu Zubaydah, I
would like you to evaluate the information that we got before

Senator GRAHAM. Well, the Vice President is suggesting that
there was good information obtained, and I would like the Com-
ﬁittee to get that information. Let’s have both sides of the story

ere.

One of the reasons these techniques have survived for about 500
years is apparently they work.
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Mr. SOUFAN. Because, sir, there are a lot of people who do not
know how to interrogate, and it is easier to hit somebody than out-
smart them.

Senator GRAHAM. I understand that you believe you got it right
and you know how to do it and these other people do not. I under-
stand. I understand that. In many ways, I agree with you. But this
idea that you are the complete knowledge of what happened in
terms of interrogation techniques and what was gained is not accu-
rate. Your testimony is not a complete repository of what happened
during these interrogation techniques of high-value targets. There
are other interrogations going on, and there is an allegation made
that these interrogations yielded information that protected Ameri-
cans. If we are going to talk about it, let’s talk about it in complete
terms.

Chairman WHITEHOUSE. And to be fair to the witness, Senator,
I think he has not represented himself-

Senator GRAHAM. No, and I do not think

Chairman WHITEHOUSE.—as anything more than somebody who
can——

Mr. SOUFAN. I mentioned my own personal experience.

Chairman WHITEHOUSE.—that arose from the

Senator GRAHAM. Right, and I have nothing but the

Chairman WHITEHOUSE.—interrogation of Abu Zubaydah.

Senator GRAHAM.—highest regard for this gentleman. I just
know this is not it. This is not the whole story. And the point is,
Do we need to keep doing this? I think we have cleaned up this
mess. We have got it right, generally speaking. And the more we
get into this, the more we are going to make it chilling for the next
group of people who are asked to defend this Nation, and that
leads me to my last question.

Do you believe it would be wrong for President Obama to author-
ize a technique outside the Army Field Manual if the CIA told him
they had a high-value target that they believe possesses informa-
tion about an imminent attack?

Mr. SOUFAN. I believe that they should ask other professional in-
terrogators to evaluate

Senator GRAHAM. I am telling you what the——

Mr. SOUFAN.—that detainee.

Senator GRAHAM. Do you believe that the CIA—do you think
Leon Panetta is qualified for his job?

Mr. SouraN. Well, I believe he is extremely qualified for his job.
I did not agree with a lot——

Senator GRAHAM. Let me tell you, these—I am going to read
something to you.

Chairman WHITEHOUSE. If we are going to get into the qualifica-
tions of Panetta.

Senator GRAHAM. Yes, this is important, though.

Mr. SOUFAN. Right.

Senator GRAHAM. Ron Wyden asked him, “If a person has critical
threat information, urgent information, and you need to be able to
secure that information,” he asked Panetta, “What would you do?”

“In that particular situation that you mentioned, where you have
someone who could be a ticking time bomb and it is absolutely nec-
essary to find out what information that individual has, I think we
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would have to do everything possible, everything possible within
the law to get that information. If we had a ticking time bomb situ-
ation, obviously whatever was being used I felt was not sufficient,
I would not hesitate to go to the President of the United States and
request whatever additional authority I would need. But obviously
I will again state that I think this President would do nothing that
would violate the laws that were in place.”

Having said——

Chairman WHITEHOUSE. Wrap it up. I am sorry.

Senator GRAHAM. Okay. Wrap it up. Would the President of the
United States, President Obama, be wrong in considering a request
from the CIA to engage in interrogation techniques beyond the
Field Manual but that yet were lawful?

Mr. SOUFAN. Sir, from the quote that you read, the key word in
it from Director Panetta, “within the law.” Within the law, yes, the
President can authorize whatever

Senator GRAHAM. Right. Is the Army Field Manual the complete
law on what is

Mr. SOUFAN. No. It is an outline for interrogations.

Senator GRAHAM. Thank you.

Chairman WHITEHOUSE. All right. Thank you all very much. I
appreciate——

Mr. SOUFAN. Can I—can I just

Chairman WHITEHOUSE. I am sorry. I have to end the hearing.
I have a plane that I cannot miss, and I just want to wrap up by
adding the following statements into the record: from Mike Ritz, a
former U.S. military interrogator; from Peter Shane, a professor at
Ohio State University, Moritz College of Law; from Colonel Steve
Kleinman, U.S. Air Force Reserve, a professional interrogator; from
Matthew Alexander, a professional interrogator in the U.S. Air
Force Reserve and author of “How to Break a Terrorist”; from Elisa
Massimino of Human Rights First; the Senate Armed Services
Committee report I think I already put into the record; and the tes-
timony of Michael Stokes Paulson.

I would like to close with the words of Matthew Alexander from
his statement. “As an interrogator in Iraq, I conducted more than
300 interrogations and supervised more than 1,000. I led the inter-
rogations team that located Abu Musab al-Zarqawi, the former
leader of al Qaeda in Iraq and one of the most notorious mass mur-
derers of our generation. At the time that we killed Zarqawi, he
was the No. 1 priority for the United States military, higher than
Osama bin Laden. I strongly oppose the use of torture or abuse as
interrogation methods for both pragmatic and moral reasons.”

“There are many pragmatic reasons against torture and abuse.
The first is the lack of evidence that torture or abuse as an interro-
gation tactic is faster or more efficient than other methods. In my
experience, when an interrogator uses harsh methods that fit the
definition of abuse, in every instance that method served only to
harden the resolve of the detainee and made them more resistant
to interrogation.”

“The second pragmatic argument against torture and abuse is
the fact that al Qaeda used our policy that authorized and encour-
aged these illegal methods as their No. 1 recruiting tool for foreign
fighters. While I supervised interrogations in Iraq, I listened to a
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majority of foreign fighters state that the reason they had come to
Iraq to fight was because of the torture and abuse committed at
both Abu Ghraib and Guantanamo Bay. These foreign fighters
made up approximately 90 percent of the suicide bombers in Iraq
at that time. In addition to leading and participating in thousands
of attacks against coalition and Iraqi forces, it is not an exaggera-
tion to say that hundreds, if not thousands, of American soldiers
died at the hands of these foreign fighters. The policy that author-
ized and encouraged the torture and abuse of prisoners has cost us
American lives.”

“I deployed to the war with four other Air Force special agents
with experience as criminal investigators. We brought with us
skills and training that were unique compared to our Army coun-
terparts. We learned to interrogate criminal suspects using rela-
tionship building and non-coercive police investigative techniques.
I learned quickly that al Qaeda has much more in common with
criminal organizations than with traditional rank-and-file soldiers.
I used techniques permitted by the Army Manual under the terms
psychological ploys, verbal trickery, or other non-violent or non-co-
ercive subterfuge to great success, and I taught these techniques
to other members of my interrogation team.”

“I also want to address the so-called ticking time bomb scenario
that is so often used as an excuse for torture and abuse. My team
lived through this scenario every day in Iraq. The men that we cap-
tured and interrogated were behind Zarqawi’s suicide bombing
campaign. Most of our prisoners had knowledge of future suicide
bombing operations that could have been prevented with the quick
extraction of accurate intelligence information. What works best in
the ticking time bomb scenario is relationship building, which is
not a time-consuming effort when conducted by a properly trained
interrogator and non-coercive deception.”

“Contrary to popular belief, building a relationship with a pris-
oner is not necessarily a time-consuming exercise. I conducted
point-of-capture interrogations in Iraqi homes, streets, and cars,
and I discovered that in these time-constrained environments
where an interrogator has 10 or 15 minutes to assess a detainee
and obtain accurate intelligence information, relationship building
and deception were again the most effective interrogation tools. It
is about being smarter, not being harsher.”

“When I took the oath of office as a military officer, I swore to
uphold and defend the Constitution of the United States of Amer-
ica, which specifically prohibits cruelty toward any person in the
Eighth Amendment. In addition, torture and abuse are inconsistent
with the basic principles of freedom, liberty, and justice upon which
our country was founded. George Washington during the Revolu-
tionary War specifically prohibited his troops from torturing pris-
oners. Abraham Lincoln prohibited Union troops from torturing
Confederate prisoners. We have a long history of abiding by Amer-
ican principles while conducting war.”

“I can offer no better words than those of General George C.
Marshall, the orchestrator of the Allied victory in Europe during
World War II, who stated, ‘Once an army is involved in war, there
is a beast in every fighting man which begins tugging at its chains.

VerDate Nov 24 2008  14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00049 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC



44

A good officer must learn early on how to keep the beast under con-
trol, both in his men and in himself.’”

“We are smart enough to effectively interrogate our adversaries,
and we should not doubt our ability to convince our detainees to
cooperate. American culture gives us unique advantages that we
can leverage during interrogations—tolerance, cultural under-
standing, intellect, and ingenuity.”

“In closing, the same qualities that make us great Americans will
make us great interrogators.”

I had planned longer remarks, but given the hour, I think I will
conclude with those words, which are very helpful, and I would add
for the record pages from a book called “Camp 020,” describing the
techniques employed by British Military Intelligence when the
Nazi threat loomed over their country, presumably a threat at least
equal to the threat of al Qaeda to our country, and their findings,
among other things, that violence in interrogations is inappro-
priate. For one thing, it is the act of a coward; for another, it is
unintelligent.

Senator GRAHAM. Well, thank you, Mr. Chairman. Maybe we will
end this hearing with some agreement. If we are talking about do
I agree with what the—was it the lieutenant that you read, the
statement?

Chairman WHITEHOUSE. Michael Alexander.

Senator GRAHAM. Yes. I mean, I generally agree with that. I
have been a military lawyer all my life. I believe in the Geneva
Convention. I believe that the moment we capture somebody, the
obligation falls upon us to abide by the Convention. And if you do
not want to live by the Convention, get out of it.

Now, there are people who have a different view. There are peo-
ple, quite frankly, Mr. Soufan, that if we called as witnesses would
probably graphically describe what they did and the information
they received gave us knowledge about the enemy we would not
have had otherwise.

Chairman WHITEHOUSE. I am terribly sorry to have to do this.

Senator GRAHAM. Can [——

Chairman WHITEHOUSE. Yes.

Senator GRAHAM. Okay.

Chairman WHITEHOUSE. What I would like to do is to close the
hearing at the conclusion of Senator Graham’s remarks. There is
a week to add any testimony that anybody wishes. I cannot miss
this plane. I apologize very much.

Senator GRAHAM. You go.

Chairman WHITEHOUSE. You have the floor, and at the conclu-
sion of your remarks, the hearing is over.

Senator GRAHAM. [Presiding.] Thank you. They will not be long.
Go to the airport, and you will get screened, but that is good.

Now, the point that I am trying to make is that how you come
down on this situation does not mean you are unethical and it does
not make you a criminal. I have always believed that when you en-
gage in harsh interrogation techniques like waterboarding, eventu-
ally it comes back to bite you. And it has. It is just not, I think,
necessary to win the war.

But the people who were devising these interrogation techniques
right after 9/11 were not criminals. They were what you said, Mr.
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Turner. They were Americans who were afraid that the next attack
is on its way. And if you are going to be balanced about this

[Protester interrupts.]

Senator GRAHAM. Have a good day.

If you are really going to be balanced about this, that needs to
be told, too. And we need to look forward. And Abraham Lincoln
suspended habeas corpus, OK? That is part of his legacy, is he
thought the Nation was coming apart, and he was right. And he
was trying to keep it together. A hundred thousand Japanese
Americans were put in jail for being nothing other than Japanese.
Did we go back and try anybody for that abuse?

All T am saying is that these interrogation techniques were
shared with Members of Congress who somehow cannot remember
what they are told. And to me, that is the best evidence that we
were trying to make policy, not violate the law.

Now, Mr. Luban, I do not believe these people are unethical. I
just think they did what Mr. Turner said. They made some mis-
takes out of fear. And we have learned from those mistakes. And
here is my biggest fear: that if we keep doing this, and I bring a
CIA agent in that tells the country, “Let me tell you what I got
when I waterboarded somebody or what I did to this person, let me
tell you what I learned,” we are going to tear this country apart.

I agree with you, but there are other people out there who took
a different view and understood the law was subject to different in-
terpretations, and the British may not have tortured people in
Northern Ireland, but they turned the people in Northern Ireland
against them. That is the downside of what they were doing. They
were legally probably not torturing people. I agree with you, Mr.
Addicott. But they made a mistake when it came to winning over
the people of Northern Ireland. And that is the point I am trying
to make.

We have made mistakes in this war. We are going to make new
ones. And I do not want to take off the table for this President the
ability to do things beyond the Army Field Manual to protect this
Nation. If we restrict ourselves to the Army Field Manual, shame
on us. It is the Field Manual, written for soldiers to make sure
they do not get themselves in trouble, not to get intelligence about
the next impending attack. Isn’t that right, Mr. Turner?

Mr. TURNER. I agree.

Senator GRAHAM. It is a guide to the soldier in the field. It was
never written to be the end-all and be-all of how you protect this
Nation. And if we adopt that theory, we have made a huge mistake
and learned nothing from the past. And if we put it online and that
is the only way we can interrogate somebody, we are stupid.

So let’s don’t misunderstand the mistakes of the past to the point
that we restrict ourselves in the future from being good Americans,
but understanding that we are at war. We have put people in
Guantanamo Bay that were not enemy combatants. The net was
cast too large, and some people have been put there that should
have never gone. There are some people who have been let go that
should never have been let go.

My goal is to have a process, Mr. Zelikow, that would allow us
as a Nation to hold our head up high and say no one is in jail at
Guantanamo Bay because Dick Cheney said so. The only people

VerDate Nov 24 2008  14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00051 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC



46

that are in jail in Guantanamo Bay are there because the evidence
presented to an independent judiciary by our military passed mus-
ter with the judicial system. They are there because they are a
military threat. And that when you try these people, they are tried
not because we hate them, but because of what they did, and that
that decision will go all the way up to the Supreme Court for re-
view.

There is a way to move forward. There is a way to learn from
the past. But if we look backward and we get the wrong message,
we are going to make us less safe. The message coming from the
mistakes of the past are not unilaterally surrender, not to treat
these people as common criminals, because they are certainly not.
The message from the past is when you abide by American prin-
ciples, you are stronger than your enemy. When you go backward
from those principles, it comes back to bite you. But the principle
that I am advocating is an aggressive, forward-leaning, “hit them
before they hit us” attitude. Find out what they are up to. Find out
where they are getting their money and keep them on their back
foot. And we can do that, Mr. Soufan, without having to go back
to the Inquisition.

Mr. SoUFAN. I totally agree with you.

Senator GRAHAM. And I am so afraid that what we are doing
here today is going to chill out the legal advice to come in the fu-
ture and that we are putting men and women at risk of having
their reputations ruined in the prosecution or civil lawsuits who
did nothing but try their best to defend this Nation.

Thank you all.

[Whereupon, at 12:35 p.m., the Subcommittee was adjourned.]

[Questions and answers and submissions for the record.]
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QUESTIONS, AND ANSWERS

Questions for the Record for Professor David Luban

(1) Some critics of investigations into the Bush Administration OLC have suggested that we
shouldn’t punish differences of opinion among lawyers relating to the legality of the
alternative interrogation techniques. Based on your review of the OLC memos, is it your
opinion that the criticism of these memos by you and others represents nothing more than
a disagreement with their ultimate conclusions, or something more?

The criticism of the memos is not merely disagreement with their wltimate conclusions. The
criticism is that the memos ignored contrary legal authority, made up statutory requirements out
of whole cloth (the Bybee memo’s definition of “severe pain,” the Levin and Bradbury memos’
requirement that “severe physical suffering” must be prolonged), misrepresented what a legal
authority said in at least one place, and employed arguments so strefched that it is hard to
believe that lawyers of such great talent and intelligence could have done so merely by mistake.
These departures from ordinary standards of legal analysis are evidence that the authors were
writing result-oriented memoranda rather than the candid and independent analyses required by
legal ethics rules. Please note that I am not suggesting that this evidence is proof positive of bad
faith. That is for investigators to determine.

(2) Professor Michael Stokes Paulsen has submitted a statement for the record in which he
rejects criticisms of the interrogation memoranda. He writes:

The quality of the analysis (despite my quarrels with certain points) is
clearly well within professional standards. This is not even a close
question. There is simply no plausible, objective basis on which it could
be said that the legal opinions expressed were illegitimate or
unprofessional.

How do you respond to this conclusion? Professor Paulsen appears to be ruling
out the possibility that OPR could validly conclude that OLC attorneys failed to
meet professional standards in drafting the interrogation memoranda. Is that a
correct conclusion, even assuming that Professor Paulsen’s reading of the
President’s power in foreign relations is correct?

Much as 1 admire Professor Paulsen as a constitutional scholar, I completely disagree with his
assessment of the torture memos. Without simply repeating my written testimony, let me mention
some of the specifics that went into my diagnosis. A legal scholar writes in a law review article,
“The literal law of self-defense is not available to justify...torture.” The Bybee memo twists this
to say, “interrogation... using methods that might violate [the anti-torture statute] would be
Justified under the doctrine of self-defense.” Quite frankly, I don’t see how Professor Paulsen
could describe this distortion of legal authority as “clearly well within professional standards”
without debasing the very idea of professional standards. Lawyers are, after all, forbidden from
misrepresentation. (Model Rules of Professional Conduct, Rule 8.4(c).) The Bybee and
Bradbury memos approve the legality of waterboarding without even mentioning that a U.S.
Court of Appeals had described waterboarding as “torture,” or that the U.S. military had court-
martialed soldiers for waterboarding and prosecuted a Japanese general for doing it; the Bybee
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memo approves the defense of necessity in torture cases without mentioning a recently-decided
Supreme Court case that questions whether the defense of necessity even exists in U.S. criminal
law; and it declares presidential power to torture captives despite a federal law prohibiting
torture, without so much as mentioning the Youngstown case, which sets out the basic
Jramework for constitutional analysis of presidential power. Again, I can’t believe that
Professor Paulsen really thinks that cavalier neglect of clearly relevant precedent meets
professional standards. If he does, I must disagree with him. (It is difficult to know whether
Professor Paulsen was fully aware of the memos’ significant omissions when he drafted his
statement, because he does not discuss the specifics of the memos.) Much of Professor Paulsen’s
written statement centers on the Bybee memo’s aggressive views about the President’s
commander-in-chief power, and perhaps he approves of the memo because he agrees with its
expansive view of presidential power. Even here, however, I find it hard to believe that Professor
Paulsen has fully considered whether the failure to discuss Youngstown conforms to
professional standards of legal analysis. I should think he does not believe that. After all, in
2002, Professor Paulsen wrote that Youngstown's opinions “have proven enduringly relevant to
nearly every constitutional issue of war and peace, foreign policy, domestic legislative power,
presidential power, and even judicial power that has confronted the United States in the past fifty
years.” (Michael Stokes Paulsen, Youngstown Goes To War, 19 Constitutional Commentary
215, at 213-16 (2002)) He also wrote: “In the world after September 11, 2001, there can no
longer be any doubt. Youngstown Sheet & Tube Co. v. Sawyer is one of the most significant
Supreme Court decisions of all time. The decision resolved a major constitutional crisis, and it
did so during time of war and at a crucial junciure in the nation's political history. It resolved
the crisis correctly, with both immediate and long-term important effect.” Id. at 215. Given his
published views, I cannot fathom why Professor Paulsen thinks that a ground-breaking assertion
of presidential power to override federal laws which ignores the Youngstown framework is
“clearly well within professional standards.”

(3) Everyone has seen lawyers advocating forcefully and skillfully in movies, television,
plays, etc. In general, we allow lawyers to make novel legal arguments to benefit their
clients — even if it means a criminal avoiding a conviction or a party losing out on a
rightful claim because of technicality. Why is this situation different? Why couldn’t the
OLC attorneys simply give their client, the United States, the legal reasoning it wanted?

There is a large, and long-recognized, difference between the lawyer’s roles as advocate and
adviser. Movies and television depict dramatic courtroom batiles: one advocate against
another. The structure of the adversary system is that each side will counteract the excesses and
overstatements of the other side, and an impartial judge will decide which view of the law is
better. The underlying theory is that neither side should pull its punches, because judges can
make better decisions about the law hearing the two sides’ arguments in their most uninhibited
form.

The legal adviser’s role is totally different. The lawyer gives clients advice about the law in
confidential conversations or memos. There is no adversary to counteract misstatements, and no
impartial judge io decide whether the lawyer’s view is right. The lawyer’s opinion will govern
the client’s conduct. When a client comes to a lawyer to ask “I want to do this, but is it legal?”
the lawyer is required by long-standing ethics rules to give a candid, independent analysis.
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Model Rule 2.1—the ABA s rule for lawyers as advisers—says this outright, and in its comments
it emphasizes that sometimes this may mean telling the client something that the client does not
want to hear. The rule of law depends on lawyers’ independence and candor when they advise
clients on the legality of their actions: we count on people to obey the law, and when they ask a
lawyer what the law requires, we count on the lawyer to tell them.

You ask: “Why couldn’t the OLC lawyers simply give their client, the United States, the legal
reasoning it wanted?” The answer Is: because wishing something is legal doesn’t make it so. If
clients could do whatever they want simply by getting their lawyers to write dispensations to
them, there would be no such thing as law.

(4) Are you concerned that ethics investigations by OPR will “chill” advice-giving in the
executive branch in the future? Should lawyers in the executive branch be unconstrained
by ethical principles in the future? Are ethical lawyers an impediment to national
security?

(1) I am not concerned that ethics investigations will chill future advice-giving in the executive
branch. The investigation concerns whether the lawyers twisted and distorted the law to enable
torture. It is a rare event—I know of no similar investigation of the OLC in its 75-year history.
Executive branch lawyers will know from this history that honest advice-giving, which fully
analyses the law both for and against the conclusion the lawyer reaches, insulates them from the
kind of criticism that led to these investigations. Rather than chilling them, the investigation
should reassure them that honest opinion-writing offers a safe harbor from ethics charges.
Fundamentally, we WANT to deter lawyers from secretly rewriting the law, and we want to deter
lawyers from enabling rorture.

(2) The basic principles of legal ethics should continue to bind executive branch lawyers in the
Juture. There is simply no reason to exempt government lawyers from the same standards of
conduct that we rightfully expect other lawyers to adhere to. Congress emphasized this when it
enacted the McDade Amendment (28 U.S.C. § 530B), which requires Department of Justice
lawyers to conform to the ethics rules of their state bars.

(3) Far from being impediments to national security, ethical lawyers enhance national security.
National security is a paramount concern of both political branches of government, and both
branches embody their national security decisions in laws and regulations. The job of ethical
legal advisers is to interpret those laws and regulations candidly and honestly. If they don’t, the
legal advisers are undercutting the national security policy of the United States. Some officials
may think they know betier; they may pressure lawyers to tailor their legal advice to the
officials’ personal brainstorms about what is good for national security. But rewriting the law
because officials have brainstorms is far more likely to harm national security than to help it.
For the last five years, the United States has been playing defense worldwide on the torture
issue, and that is in large part because the OLC lawyers decided to ratify somebody’s
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interrogation brainstorms rather than following the law. In my testimony, I described this
episode as an “ethical train wreck,” and I did not pick my image carelessly. The torture scandal
has tarnished the U.S. image worldwide, diverted government resources to damage control, and
created a mess that we are still cleaning up five years later. It is hard to believe that infuriating
potential HUMINT sources worldwide has helped rather than hurt U.S. national security.
Lawyers are supposed to keep their clients out of trouble, not plunge them into it.
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SUBMISSIONS FOR.THE RECORD

Testimony of ‘
Professor Jeffrey F. Addicott'
St. Mary’s University School of Law

Before the
Senate Judiciary Committee, Subcommittee on Administrative Oversight and the
Courts.

“What Went Wrong: Torture and the Office of Legal Counsel in the Bush
Administration”

Room 226 Dirksen Senate Office Building
‘Washington, DC

May 13, 2009

The purpose of this testimony is to provide information from a legal perspective
on the issue of “enhanced interrogation practices” used on certain al-Qa’eda
operatives by CIA interrogators during the Bush Administration as approved in the
recently released memorandums from the Office of the Legal Counsel, Department
of Justice. In the context of the approved interrogation methodologies, the primary
concern is associated with the CIA’s use of “waterboarding” on at least three al-
Qa’eda high value detainees.

Since the al-Qa’ eda detainees are not entitled to prisoner of war status,
international law does not forbid interrogation. The American position - both in
the Bush Administration and the Obama Administration - on the question of torture
is that the United States does not engage in torture, either in questioning or housing
detainees. One matter is fundamentally certain: if al-Qa’eda is to be kept at bay,
the United States must rely on detainee interrogation as an integral antiterrorist
tool. The need for the interrogator to get information to protect the lives of
innocents is a legitimate and perfectly lawful exercise. By its very nature, even the

! Distinguished Professor of Law and Director, Center for Terrorism Law, St. Mary’s University School of Law.
B.A. (with honors), University of Maryland; J.D., University of Alabama School of Law; LL.M., The Judge
Advocate General's Legal Center and School; LL.M. and $.1.D., University of Virginia School of Law. This
document was prepared in part from previously published materials in Addicott, Jeffrey, TERRORISM LAW:
MATERIALS, CASES, COMMENTS, 5™ ED. {Tucson, AZ: Lawyers and Judges Pub. Co., 2009).
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most reasonable interrogation places the detainee in emotional duress and causes
stress to his being—both physical and mental.

On September 6, 2006, the DOD issued its new military detainee and terror suspect
treatment guidelines. The DOD Directive 2310.01E is entitled: The Department of
Defense Detainee Program. In announcing the new rules, President Bush also
informed the public that 14 “high value” terror suspects had been transferred from
undisclosed CIA locations to Guantanamo Bay. This speech was the first official
acknowledgement of the existence of the previously secret CIA detainee program.
President Bush said that the CIA program had been authorized by a secret
presidential directive issued on September 17, 2001. Relating that the program was
subject to internal legal review by the Department of Justice, the Bush
Administration promoted the legal view that the CIA detainees were wartime
detainees held under the law of war. Believing that the CIA program had “saved
lives,” President Bush confirmed that with the transfer of the 14 there were “now
no terrorists in the CIA program.” Further, the Bush Administration denied that
any of the CIA detainees were subjected to interrogation techniques that violated
international or domestic law. The “waterboarding” interrogation technique used
on a handful of detainees in the CIA program was viewed as constituting a level of
force that did not rise to the level of torture under the Torture Convention.

Allegations of “torture” role off the tongue with ease. Recognizing that not
every alleged incident of interrogation or mistreatment necessarily satisfies the
legal definition of torture, it is imperative that one view such allegations with a
clear understanding of the applicable legal standards set out in law and judicial
precedent. In this manner, allegations or claims of illegal interrogation practices,
e.g., waterboarding, can be properly measured as falling above or below a
particular legal threshold. In my legal opinion, the so-called enhanced
interrogation practices detailed in the subject legal memorandums did not
constitute torture under international law or U.S. domestic law.

Torture as an instrument of the State to either punish or extract information from
certain individuals has a long and dark history which need not be fully recounted
here. Suffice it to say that in the West, the practice can be traced to the Romans
who codified the use of torture as part of the Roman criminal law. In the modern
era, by fixed law and customary practice, the prohibition on torture is now
universal in nature. Nevertheless, even though no State allows torture in its
domestic law, the practice continues to flourish. It is estimated that one in four
States regularly engages in the torture of various prisoners and detainees. Added to
this paradox is the dilemma that some of the acts that should clearly constitute
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torture do not enjoy a uniformity of definition within the international community.
As one legal commentator rightly pointed out, “The prohibition of torture ... is not,
itself, controversial. The prohibition in application, however, yields endless
contention as each perpetrator [State actor] seeks to define its own behavior so as
not to violate the ban.”

Before exploring the common international legal definition of torture, it is
useful to survey the general understanding of the term. Torture comes from the
Latin verb “torquere™ (to twist) and is defined in leading dictionaries as follows:
“Infliction of severe physical pain as a means of punishment or coercion;” “[t]he
act of inflicting excruciating pain, as punishment or revenge, as a means of getting
a confession or information, or for sheer cruelty;” “[t]he infliction of intense pain
to the body or mind to punish, to extract a confession or information, or to obtain
sadistic pleasure.”

Certainly the red thread in these definitions is a combination of two essential
elements: (1) the infliction of severe physical pain to the body or mind used to; (2)
punish or obtain information. International law adopts this formula but sharpens it
by stipulating that a State actor must carry out the act of torture. Thus, one may
describe certain criminals as torturing their victims during the commission of a
particularly gruesome murder, but such criminal acts carried out by non-State
actors are not violations of the international law on torture. In addition,
international law expands the prohibition of torture to include other less abusive
acts commonly designated in the world community as “other acts of cruel,
inhuman, or degrading treatment or punishment,” which is shortened simply to “ill-
treatment.”

Currently, the 1984 United Nations Convention Against Torture, and Other
Cruel, Inhuman or Degrading Treatment or Punishment (Torture Convention) is
the primary international agreement governing torture and ill-treatment. As
suggested by the title, the point which had served as a source of controversy in
earlier international treaties and agreements was more fully addressed in the
Torture Convention—the distinction between “torture” and “other acts of cruel,
inhuman, or degrading treatment or punishment.” While both acts were previously
prohibited in other documents and conventions, for the first time the Torture
Convention spelled out the obligations and consequences attendant to each type of
act. Still, the Torture Convention did not exhibit the same care in defining what it
meant by ill-treatment as it did with regard to torture. Without question, the
Torture Convention devoted far more attention to crafting the meaning of the term
torture, which it defined as:
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[Alny act by which severe pain or suffering, whether physical or
mental, is intentionally inflicted on a person for such purposes as
obtaining from him or a third person information or a confession,
punishing him for an act he or a third person has committed or is
suspected of having committed, or intimidating or coercing him or a
third person, or for any reason based on discrimination of any kind,
when such pain or suffering is inflicted by or at the instigation of ... a
public official or other person acting in an official capacity. It does not
include pain or suffering arising only from, inherent in or incidental to
lawful sanctions.

According to the Torture Convention, for torture to exist in the context of an
interrogation the following criteria must be present: (1) the behavior must be based
on an intentional act; (2) it must be performed by a State agent; (3) the behavior
must cause severe pain or suffering to body or mind; and (4) it must be
accomplished with the intent to gain information or a confession. In adopting the
Torture Convention, the United States Senate provided the following reservations
which require specific intent and better define the concept of mental suffering:

[TThe United States understands that, in order to constitute torture, an
act must be specifically intended to inflict severe physical or mental
pain or suffering and that mental pain or suffering refers to prolonged
mental harm caused by or resulting from: (1) the intentional infliction
or threatened infliction of severe physical pain or suffering; (2) the
administration or application, or threatened administration or
application, of mind altering substances or other procedures calculated
to disrupt profoundly the senses or the personality; (3) the threat of
imminent death; or (4) the threat that another person will imminently
be subjected to death, severe physical pain or suffering, or the
administration or application of mind altering substances or other
procedures calculated to disrupt profoundly the senses or personality.

Since Article 2 of the Torture Convention absolutely excludes the notion of
exceptional circumstances to serve as an excuse to the prohibition of torture.
Indeed, if any of the CIA’s enhanced interrogation techniques are deemed to be
torture, the United States must prosecute those who ordered the acts, those who
approved the acts, and well as those who performed the acts. Article 2 states: “No
exceptional circumstances whatsoever, whether a state of war or a threat of war,
internal political instability or any other public emergency, may be invoked as a
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justification for torture.”

As noted, the phrase “other acts of cruel, inhuman, or degrading treatment or
punishment,” e.g., “ill-treatment,” is not defined in the Torture Convention. It is
just stated. Nevertheless, the Torture Convention certainly obliges each State party
to the document to “undertake to prevent ... other acts of cruel, inhuman, or
degrading treatment or punishment.” Article 16 of the Torture Convention is the
only part of the treaty that addresses ill-treatment.

Since the Torture Convention desires to “make more effective the struggle
against torture and other cruel, inhuman or degrading treatment or punishment
throughout the world,” the distinction rests in the fact that torture and ill-treatment
are viewed as two limbs of the same formula with torture, quite understandably,
being predominant. Thus, while all acts of torture must necessarily include ill-
treatment, not all acts of ill-treatment constitute torture. Clearly, a greater stigma is
associated with the insidious evil of torture so that all intuitively realize that
international law forbids torture, even if few are cognizant of the fact that ill-
treatment is also prohibited. In turn, interrogation practices that do not rise to the
level of ill-treatment may be repugnant by degree, but would be perfectly legal
under the Torture Convention (such conduct may still be a violation of other
national or international laws such as Common Article 3 of the Geneva
Conventions which prohibits “humiliating and degrading treatment”).

Article 4 of the Torture Convention requires each State Party to ensure that
torture is a criminal offense under its domestic criminal law. Currently, torture is
defined in 18 U.S.C. § 2340 as:

[Aln act committed by a person acting under the color of the law
specifically intended to inflict severe physical or mental pain or
suffering (other than pain or suffering incidental to lawful sanctions)
upon another person within his custody or physical control.

18 U.S.C. § 2340A makes it a federal offense for an American national to either
commit or attempt to commit torture outside the United States. Unfortunately,
case law on this statute is so lacking that there exists no firm guidance as to which
techniques would be considered torture.

Article 12 dictates that each State Party investigate any allegations of torture
under its jurisdiction when reasonable grounds exist to believe that such acts have
occurred. Article 7 further requires the State Party to either extradite the alleged
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torturer or “submit the case to competent [domestic] authorities for the purpose of
prosecution.” Also, Article 15 excludes all statements elicited through torture from
evidence, while Article 14 requires the State Party to make compensation to the
victims of torture.

In contrast, Article 16 has no similar requirements mandating that ill-treatment
be criminalized in domestic penal codes, requiring the prosecution of individuals
charged with ill-treatment, or limitations on “illegal rendition.” In addition, Article
16 has no requirement that victims of ill-treatment be compensated or that
statements obtained as the fruit of ill-treatment must be excluded from evidence at
a criminal trial. According to commentator Matthew Lippman, “[t}he failure to
strengthen article [sic] 16 appears to have been based on a belief that the concept
of cruel, inhuman or degrading treatment or punishment was too vague a legal
standard upon which to base legal culpability and judgments.”

Real world enforcement mechanisms to ensure compliance with the Torture
Convention’s prohibition of torture and ill-treatment are weak. This is because the
individual State Party is expected to police itself and, if this fails, the only
remaining hope for meaningful pressure is international condemnation from the
court of world opinion. While the Torture Convention did create an investigatory
body called the Committee Against Torture, its responsibilities revolve around a
complex maze of reports and recommendations which, as one might anticipate,
have generally accomplished very little. In fact, the biggest stick that the
Committee Against Torture wields is the threat that it may provide an unfavorable
summary of a particular country in its yearly report. As always, the chief
enforcement tool in a democracy is the rule of law coupled with the judgment of its
citizens - civilized peoples are repulsed by the concept of torture.

In the Anglo-Saxon legal tradition, we generally look to authoritative judicial
decisions to define key terms in treaty and legislation. Perhaps the leading
international case in the realm of defining “severe pain or suffering” in the context
of interrogation practices against suspected “terrorists” comes from the often cited
European Court of Human Rights ruling, Ireland v. United Kingdom? By an
overwhelming majority vote (16-1), the freland court found certain interrogation
practices (called the “five techniques”) by English authorities to investigate
suspected terrorism in Northern Ireland to be “inhuman and degrading,” i.e., ill-
treatment, under the European Convention on Human Rights, but not severe
enough to rise to the level of torture (13-4). According to the Court, the finding of

? Ireland vs. United Kingdom, 2 EHRR 25 (1978).
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ill-treatment rather than torture “derives principally from a difference in the
intensity of the suffering inflicted.” In Jreland, the Court considered the use of five
investigative measures known as “the five techniques” which were practiced by
British authorities for periods of “four or five” days pending or during
interrogation sessions.

» Wall-standing: Forcing the detainees to stand for some period of hours in a
stress position described as “spreadeagled against the wall, with their fingers
put high above their head against the wall, the legs spread apart and the feet
back, causing them to stand on their toes with the weight of the body mainly
on the fingers.” Wall-standing was practiced for up to 30 hours with
occasional periods for rest.

» Hooding: Placing a dark hood over the head of the detainee and keeping it on
for prolonged periods of time except during interrogation.

» Subjection to noise: Holding the detainees in a room where there was a
continuous loud and hissing noise.

*» Deprivation of Sieep: Depriving detainees of sleep for prolonged periods of
tume.

* Deprivation of Food and Drink: Reducing the food and drink to suspects
pending interrogations.

To the reasonable mind, considering the level of interrogation standards set out
in the Ireland case, the conclusion is clear. Even the worst of the CIA techniques
authorized by the Department of Justice legal memorandums ~ waterboarding —
would not constitute torture (the CIA method of waterboarding appears similar to
what we have done hundreds and hundreds of times to our own military special
operations soldiers in military training courses on escape and survival).

Another source of guidance to distinguish a lawful interrogation from an
interrogation that crosses the line into ill-treatment or torture is found in the 1999
Israeli High Court decision entitled Public Committee Against Torture v. State of
Israel® 1In the context of outlawing certain interrogation practices by Israeli
officials, the High Court considered how otherwise reasonable interrogation
practices could become illegal if taken to an extreme point of intensity. Playing
music to disorient a subject prior to questioning is not illegal per se, but if the
music is played in a manner that causes undue suffering, it is arguably a form of
ill-treatment or torture. Depriving subjects of sleep during a lengthy interrogation
process may be legitimate, but depending on the extent of sleep deprivation, could

3 Public Committee A gainst Torture v. Israel, H.C.J. 5100/94 (1999).
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also constitute ill-treatment or torture. The use of handcuffing for the protection of
the interrogators is a common and acceptable practice, so long as the handcuffs are
not unduly tightened so as to cause excess pain. Similarly, the use of blindfolds is
acceptable if done for legitimate security reasons, while the use of sacks over the
head without proper ventilation is unacceptable.

The Supreme Court of Israel found that the primary techniques used by the Israeli
General Security Service (GSS) involved the following:

+ Shaking: The practice of shaking was deemed to be the most brutal and
harshest of all the interrogation methods. The method is defined as “the
forceful shaking of the suspect’s upper torso, back and forth, repeatedly, in a
manner which causes the neck and head to dangle and vacillate rapidly.”

» Shabach Position: The practice of binding the subject in a child’s chair “tilted
forward towards the ground, in a manner that causes him real pain and
suffering.” Other reports amplify the method and add that the subject’s head
is “covered in a hood while powerfully deafening music is emitted within
inches of the suspect’s head.”

+ Frog Crouch: The practice of making the subject crouch on the tips of their
toes for five-minute intervals.

» Excessive Tightening of Handcuffs: The practice of inflicting injury to a
suspect by excessive tightening of handcuffs or through the use of small
handcuffs. ‘

+ Sleep Deprivation: The practice of intentionally keeping the subject awake
for prolonged periods of time.

In ruling that there existed an absolute prohibition on the use of torture as a
means of interrogation, the Israeli Supreme Court held some of the practices of the
GS8S violated Israel’s Basic Law—Human Dignity and Liberty. Specifically, the
Court found that shaking, the use of the shabach, the use of the frog crouch, and, in
certain instances, the deprivation of sleep, were all ilegal and prohibited
investigation methods.

In tandem with international law, U.S. domestic law prohibits torture. The
American experience has not been guiltless in terms of the sanctioned use of
torture and ill-treatment to elicit confessions in criminal investigations, particularly
in the early part of the last century. By 1931, the appalling practice of torture by
local law enforcement had become so common throughout the nation that a special
government fact-finding commission was set up to investigate the matter. The
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Wickersham Commission issued a report on abusive police interrogation practices
that not only educated the public, but also energized the United States Supreme
Court to hand down a string of cases in which police interrogation abuses that
“shocked the conscience” of the Court were equated with torture. The developed
case law employ the subjective “shock the conscience” standard, taken from the
1952 case of Rochin v. California,' for determining when the police cross the
threshold for conduct that violates the Fourteenth Amendment. In Rochin, police
officers witnessed the defendant swallow two capsules which they suspected were
illegal substances. Rochin was handcuffed and taken to a hospital where a doctor
forced an emetic solution through a tube into Rochin’s stomach and against
Rochin’s will. Rochin vomited two morphine capsules and was subsequently
convicted. Overturning the conviction, the Supreme Court held that obtaining
evidence by methods that are “so brutal and so offensive to human dignity” stands
in violation of the Fourteenth Amendment’s due process clause:

[W]e are compelled to conclude that the proceedings by which this
conviction was obtained do more than offend some fastidious
squeamishness or private sentimentalism about combating crime too
energetically. This is conduct that shocks the conscience .... They are
methods too close to the rack and screw to permit of constitutional
differentiation [emphasis added].

In the 2003 case of Chavez vs. Martinez,” which dealt with the interrogation of
a suspect who had just been shot in the face numerous times by a police officer and
was receiving emergency medical treatment, at least five of the justices apparently
were not “shocked” that Sergeant Chavez engaged in a repetitive interrogation
even though Martinez was suffering “excruciating pain.” Writing for the majority,
Justice Thomas wrote that “we cannot agree with Martinez’s characterization of
Chavez’s behavior as egregious or conscience shocking.” The fact that Chavez did
not interfere with medical treatment and did not cause the pain experienced by
Martinez (the bullet wounds to Martinez occurred prior to and totally apart from
the questioning process) were certainly important factors which influenced some,
but not all, of the justices. Expressing an opposite view on the matter, Justice
Stevens saw the interrogation conducted by Sergeant Chavez as tantamount to
torture and a clear violation of the Fourteenth Amendment:

As a matter of fact, the interrogation of respondent was the functional

* Rochin v. California, 342 U.S. 165 (1952),
® Chavez v. Martinez, 538 U.S. 760 (2003).
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equivalent of an attempt to obtain an involuntary confession from a
prisoner by torturous methods. As a matter of law, that type of brutal
police conduct constitutes an immediate deprivation of the prisoner’s
constitutionally protected interest in liberty.

Interestingly, the Chavez Court refused to even acknowledge the existence of the
Torture Convention and its place in the matter of coercive interrogations.

In discussing the threshold for shocking the conscience, the Court in County of
Sacramento v. Lewis® “made it clear that the due process guarantee does not entail
a body of constitutional law imposing liability whenever someone cloaked with
state authority causes harm.” Indeed, “[iln a due process challenge to executive
action, the threshold question is whether the behavior of the governmental officer
is so egregious, so outrageous, that it may fairly be said to shock the contemporary
conscience.”

An equally important aspect of Lewis centered on the Court’s view that not only
does the conduct have to be egregious, but that “conduct intended to injure in some
way unjustifiable by any government interest is the sort of an official action most
likely to rise to the conscience-shocking level.” This means that the Court will
provide greater deference if the government can demonstrate a justification for its
conduct based on the totality of the circumstances. The stronger the justification,
the more flexibility allowed.

This deference factor certainly played out in a 1966 Ninth Circuit case entitled
Blefare v. United States.” In a fact pattern similar to Rochin, the appellants were
suspected of swallowing narcotics which were lodged in their rectums or stomachs.
Appellants were searched by U.S. officials at a border crossing from Mexico into
the United States where they consented to a rectal probe by a doctor. When the
rectal probe found no drugs, a “saline solution was ... given the appellants to drink
to produce vomiting.” Blefare, one of the suspects, “was seen by the doctor to have
regurgitated an object and reswallowed it.” Then, without Blefare’s consent the
doctor forcefully passed a soft tube into the “nose, down the throat and into the
stomach,” through which fluid flowed in order to induce vomiting. This resulted in
the discovery of packets of heroin and the subsequent conviction of Blefare.

Unlike Rochin, the Ninth Circuit refused to hold that the involuntary intrusion

& County of Sacramento v. Lewis, 523 U.S. 833 (1988).
7 Blefare v. United States, 741 F.2d 870 (9th Cir. 1966).
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into Blefare’s stomach shocked the conscience. Arguably, the ruling hinged on the
fact that the State had an important governmental interest in keeping heroin from
entering the United States. In the Court’s view, it would have been shocking had
they overturned the conviction based on the due process clause. On the contrary,
the Court felt that it would “shock the conscience” if Blefare’s conviction were set
aside:

It would shock the conscience of law abiding citizens if the officers,
with the knowledge these officers had, were frustrated in the recovery
and use of this evidence. It is shocking to know that these appellants
swallowed narcotics to smuggle it into and through the United States
for sale for profit .... If we were mechanically to invoke Rochin to
reverse this conviction, we would transform a meaningful expression
of concern for the rights of the individual into a meaningless
mechanism for the obstruction of justice.

To be sure, there are a number of cases that proponents of coercive questioning
techniques can cite to buttress the view that in exigent circumstances the police
may be obliged to use force to get life saving information. For instance, in Leon v.
Wainwright' the Eleventh Circuit brushed aside the fact that police officers had
used “force and threats” on kidnap suspect Jean Leon in order to get the suspect to
reveal the location of his victim. When apprehended by a group of police officers
in a Florida parking lot, Leon refused to reveal the location of his kidnap victim
(the victim, Louis Gachelin, had been taken by gunpoint to an apartment where he
was undressed and bound). In order to get the suspect to talk, police officers then
physically abused Leon by twisting his arm and choking him until he revealed
where the kidnap victim was being held. In speaking to the use of brutal force to
get the information needed to protect the victim, the Court deemed that the action
of the officers was reasonable given the immediate concern to find the victim and
save his life.

We do not by our decision sanction the use of force and coercion by
police officers. Yet this case does not represent the typical case of
unjustified force. We do not have an act of brutal law enforcement
agents trying to obtain a confession in total disregard of the law. This
was instead a group of concerned officers acting in a reasonable
manner to obtain information they needed in order to protect another
individual from bodily harm or death.

& Leon v. Wainwright, 734 ¥2d 770 (11th Cir. 1984).
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Finally, many legal scholars who understand the threat of al-Qa’eda-styled
terrorism often paraphrase with approval former Supreme Court Justice Jackson’s
observation that “the Constitution is not a suicide pact.” One issue that gains a
tremendous amount of attention in this debate is how to deal with a suspected
terrorist in a “ticking time bomb scenario.” Even noted civil rights advocates like
Harvard law professor Laurence Tribe understand that the landscape has changed.
After 9/11 he wrote: “The old adage that it is better to free 100 guilty men than to
imprison one innocent describes a calculus that our Constitution—which is no
suicide pact—does not impose on government when the 100 who are freed belong
to terrorist cells that slaughter innocent civilians, and may well have access to
chemical, biological, or nuclear weapons.”

Different commentators have varying turns on the theme of the ticking time
bomb, but it commonly goes something like this. Suppose a terrorist suspect is
taken into custody in a major city and is found to be in possession of bomb-making
materials and detailed maps of the downtown area. The terrorist blurts out to police
that he is a member of al-Qa’eda and that a car bomb is on a timer set to detonate
in ten hours (the time he had estimated he could safely get away from the blast).
The suspect then demands a lawyer and refuses to answer any more questions. Of
course, law enforcement may legitimately ignore his demands and conduct a
reasonable interrogation as long as they do not engage in torture. But what if
reasonable interrogation techniques yield no information—the suspect refuses to
talk? This Hobson’s choice poses one of the strongest arguments for the use of
non-lethal torture.

Given the premise of the ticking time bomb scenario, it is difficult to portray
oneself as a centrist—either one uses whatever means necessary to get the
information to stop the blast or one simply allows the slaughter of innocent
civilians. Should a reasonable law enforcement officer with a spouse and children
residing in the blast zone simply resign himself to the fact that they are all going to
perish since it is unlawful under both international and domestic law to use torture?
Or is it more likely that the law officer faced with this scenario would in fact
engage in torture and argue the defense of necessity at a subsequent criminal trial?

Indeed, despite its absolute stance rejecting the legality of moderate physical
pressure and the associated administrative directives promulgated to regulate the
use of moderate physical pressure vis a vis the interrogation of terrorist suspects,
the Supreme Court of Israel in Public Committee went on to recognize the defense
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of necessity if individual GSS investigators were charged with employing such
prohibited interrogation techniques in the case of a ticking time bomb scenario.
Citing Israeli penal law regarding necessity—engaging in illegal conduct in order
to promote a greater good—the Court recognized that GSS interrogators would
have the right to raise the defense of necessity in a subsequent prosecution. The
Court stated that “[o]ur decision does not negate the possibility that the ‘necessity’
defense be available to GSS investigators [in ticking time bomb scenarios] ... if
criminal charges are brought against them, as per the Court’s discretion.” The
Court said that “if a GSS investigator—who applied physical interrogation
methods for the purpose of saving human life—is criminally indicted, the
‘necessity’ [defense] is likely open to him in the appropriate circumstances.”

Actually, the Israeli High Court seemed to anticipate that any reasonable GSS
investigator, charged with protecting innocent lives, would apply “physical
interrogation methods for the purpose of saving human life” when confronted with
a ticking time bomb terrorist. In other words, GSS investigators would use
whatever means necessary to avert the explosion of the bomb. The Court noted,
however, that the threat of the explosion must be a “concrete level of imminent
danger:”

[The] “necessity” exception is likely to arise in instances of “ticking
time bombs,” and that the immediate need ... refers to the imminent
nature of the act rather than that of the danger. Hence, the imminence
criteria is satisfied even if the bomb is set to explode in a few days, or
perhaps even after a few weeks, provided the danger is certain to
materialize and there is no alternative means of preventing its
materialization. In other words, there exists a concrete level of
imminent danger of the explosion’s occurrence.

The defense of necessity is a doctrine well-known to the common law. It is
defined as “[a] justification defense for a person who acts in an emergency that he
or she did not create and who commits a harm that is less severe than the harm that
would have occurred but for the person’s actions.” Professor Wayne Lafave’s
criminal law text amplifies this definition by explaining that “the harm done is
justified by the fact that the action taken either accomplished a greater good or
prevented a greater harm.”

The general understanding of the necessity defense at common law was that it
was in response to circumstances emanating from the forces of nature and not from
people. “With the defense of necessity, the traditional view has been that the
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pressure must come from the physical forces of nature (storms, privations) rather
than from human beings.” When the pressure is from human beings, the defense, if
applicable, is duress, not necessity.

In the modern era, the distinction between the pressure coming from nature or
human beings has merged. According to Lafave, defense of necessity extends to
both instances.

[Tihe reason is of public policy: the law ought to promote the
achievement of high values at the expense of lesser values, and
sometimes the greater good for society will be accomplished by
violating the literal language of the criminal law .... The matter is
often expressed in terms of choice of evils: when the pressure of
circumstances presents one with a choice of evil, the law prefers that
he avoid the greater evil by bringing about the lesser evil.

Prior to Public Committee, the government of Israel had taken the unusual step
of trying to regulate the use of torture if not by means of a judicial torture warrant,
then by administrative rules. In short, the government directives had provided a
justification defense to an interrogator who engaged in torture. This practice was
struck down as unlawful. A similar move to regulate torture in the United States
would certainly meet the same end—a democracy cannot sanction torture, Once it
does, it has abandoned the moral high ground; it is no longer a democracy.
Whether justification flows from the legislative, executive, or judicial branch, it is
anathema to a freedom loving people.

Drawn from the Israeli approach in Public Committee, a defense of necessity
would require the defendant to satisfy a four pronged test: (1) the investigator had
reasonable grounds to believe that the suspect had direct knowledge which could
be used to prevent the weapon from detonating; (2) that the weapon posed an
imminent danger to human life; (3) that there existed no alternative means of
preventing the weapon from exploding; and (4) that the investigator was acting to
save human life,

In conclusion, those who order, approve, or engage in torture must be
criminally charged. If the United States determines that waterboarding as
practiced by the CIA is torture, there is no option. Under the Torture Convention
violators must be prosecuted. Similarly, lawyers at the Department of Justice who
approved the practice must also be prosecuted. As discussed, however, the CIA
enhanced interrogation techniques approved in the subject legal memorandums
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puts one in an ambiguous zone, a zone unknowable without firm judicial guidance.
As foreboding as the term enhanced interrogation techniques may sound, there are
many techniques that involve acts which are clearly permissible under any
analysis. For example, one would be hard pressed to argue that the reported use of
female interrogators, trickery, or a day long interrogation session would constitute
a prima facie case of torture or even ill-treatment as some have suggested. Further,
based on the majority decision in the Ireland case, one cannot simply conclude
that the use of waterboarding, or bugs, or positioning of a particular detainee
violates legal norms. In short, in my legal opinion, the subject waterboarding
technique used on the al-Qa’eda operatives did not constitute torture and requires
no binding obligation to prosecute.

The War on Terror provides Americans an opportunity to reexamine much of
what this nation represents to the world. The War on Terror is not simply about
putting steel on target, it is a propaganda war as well. While it is necessary to
assess the decisions related to the use of enhanced interrogation of certain al-
Qa’eda operatives, it is not useful to drag the process out. Nevertheless, those who
believe that the United States can defend freedom by subverting the rule of law are
as misguided as those who demand that the government fight the War on Terror
with our heads in the sand. As such, I applaud the work of this committee and look
forward to assisting in the process.
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Chairman Leahy and Esteemed Members of the Committee,

Thank you for the opportunity to address the Committee on the issue of interrogation. I
especially thank Senator Sheldon Whitehouse for his invitation to submit this written testimony.

I submit this testimony as a private citizen and not as an official representative of the United
States Air Force or as a representative of the Department of Defense. I am currently still in the
Air Force Reserves. [ have served for seventeen years in the United States Air Force and Air
Force Reserves and have completed five combat deployments to three wars. 1 feel that nothing
less than our national soul is at stake in the debate concerning the torture and abuse of prisoners.

In 2006, 1 deployed to Iraq as an interrogator at the bequest of the Army. Prior to my
deployment I was a special agent for the Air Force Office of Special Investigations, both on
Active Duty and in the Reserves. Before I was a special agent, I was a special operations
helicopter pilot. I’ve served in the conflicts in Bosnia, Kosovo, Colombia, and Irag.

As an interrogator in Iraq, I conducted more than 300 interrogations and supervised more than
1,000. Iled the interrogations team that located Abu Musab Al Zarqawi, the former leader of Al
Qaida in Iraq, and one of the most notorious mass murderers of our generation. At the time that
we killed Zargawi, he was the number one priority for the United States military, higher than
Osama Bin Laden.

1 strongly oppose the use of torture or abuse as interrogation methods for both pragmatic and
moral reasons. For purposes of clarity, I endorse the semantic clarification offered by Alberto
Mora, former General Counsel to the Department of the Navy, who states that cruelty is a more
accurate term than abuse, citing the prohibition against cruelty in the Eighth Amendment to the
U.S. Constitution. For the purpose of this testimony, however, I will use the commonly used

term “abuse” instead of the word “cruelty” to denote those actions that are prohibited by the U.S.

Constitution, Geneva Conventions, or U.S. military regulations.

There are many pragmatic arguments against torture and abuse. The first is the lack of
evidence that torture or abuse as an interrogation tactic is faster or more efficient than other
method such as relationship building or deception. In my experience, when interrogators used
harsh methods that fit the definition of abuse, in every instance, that method served only to
harden the resolve of the detainee and made them more resistant to interrogation. As revealed in
the so-called Torture Memos, the mere fact that Khalid Sheikh Mohammad was waterboarded
183 times is ample evidence that torture made him more resistant to interrogation and that
because coercion was used, he gave only the minimum amount of information necessary to stop
the pain.

The second pragmatic argument against torture and abuse is the fact that Al Qaida used our
policy that authorized and encouraged these illegal methods as their number one recruiting tool
for foreign fighters. While I supervised interrogations in Iraq, I listened to a majority of foreign

14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00072 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC

55467.020



VerDate Nov 24 2008

67

Statement of Matthew Alexander

fighters state that the reason they had come to Iraq to fight was because of the torture and abuse
committed at both Abu Ghraib and Guantanamo Bay. These foreign fighters made up
approximately 90% of the suicide bombers in Iraq at that time, in addition to leading and
participating in thousands of attacks against Coalition and Iragi forces. 1t is not an exaggeration
to say that hundreds, if not thousands, of American soldiers died at the hands of these foreign
fighters. The policy that authorized and encouraged the torture and abuse of prisoners has cost
us American lives. The torture and abuse of prisoners is counterproductive to our efforts to
thwart terrorist attacks in the long term and to keep all Americans safe.

In addition, torture and abuse of prisoners causes present and future detainees to be more
resistant to interrogations. When we torture or abuse detainees, it hardens their resolve and
reinforces the reasons why they picked up arms against us. In addition, it makes all Americans
appear as hypocrites, thereby betraying the trust that is necessary to establish prior to convincing
a detainee to cooperate. Detainees are more likely to cooperate when they see us live up to our
principles. Several high-ranking Al Qaida members that | interrogated in Iraq decided to
cooperate with me for the very reason that I did not torture or abuse them and because I treated
them and their religion and culture with respect. In fact, that was one of the main reasons [ was
able to convince a member of Zargawi’s inner circle to cooperate with us.

The final pragmatic argument that I offer against torture and abuse is that future adversaries
will be less likely to surrender to us during combat. During the first Gulf War, thousands of Iragi
troops surrendered to-American forces knowing that they would be fairly treated as prisoners of
war. This same rational was present during World War I, where German soldiers fought and'
evaded in the vicinity of Berlin for the privilege of being captured by American versus Russian
troops. If future adversaries are unwilling to surrender to us because of the manner in which
we’ve treated prisoners in the current conflict, it will have a rem‘mst in American lives.

As a military officer, it is my obligation not just to point out the broken wheel, but to fix it. So
allow me to address the effective interrogation methods that led to the successes of my team in
Iraq. World War Il interrogators used relationship building approaches to great success against
captured Germans and Japanese, and my team imitated their methods. However, we also added
new techniques to our arsenal.

1 deployed to the war with four other Air Force special agents with experience as criminal
investigators and we brought with us skills and training that were unique compared to our Army
counterparts. Through the Air Force, we had leamed to interrogate criminal suspects using
relationship building and non-coercive police investigative techniques. 1 leamned quickly in Iraq
that Al Qaida has much more in common with criminal organizations than with traditional rank
and file soldiers. The interrogation methods in the Army Field Manual 2-22.3 are valid
approaches and sometimes applicable for interrogating members of Al Qaida, but even more
effective are the techniques that T learned as a criminal investigator. 1used these techniques,
permitted by the Army Manual under the terms “...psychological ploys, verbal trickery, or other
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nonviolent or non-coercive subterfuge...” to great success and I taught these techniques to other
members of my interrogation team. Just one example of a commonly used criminal investigative
technique that has been adopted into the Army Field Manual is the Good Cop/Bad Cop approach,
but there are numerous others that are absent from both the manual and the Army’s interrogator
training, The U.S. law enforcement community has much to add to the improvement of our
interrogation methods and the United States Army would do well to consult with experienced
criminal investigators from our police departments and federal law enforcement agencies.

1 also want to address the so called “ticking time bomb” scenario that is so often used as an
excuse for torture and abuse. My team lived through this scenario every day in Iraq. The men
that we captured and interrogated were behind Zarqawi’s suicide bombing campaign. Most of
our prisoners had knowledge of future suicide bombing operations that could have been
prevented with the quick extraction of accurate intelligence information. Even if we assume that
torture or abuse are more effective or efficient than other methods of interrogation, which in my
experience they are not, my team knew that we could not save lives today at the expense of
losing lives tomorrow. We knew that we would be recruiting future fighters for Al Qaida’s
ranks, some of whom would surely kill Americans and other innocent civilians and, most likely,
our brothers and sisters in arms.

‘What works best in the ticking time bomb scenario is relationship building, which is not a time-
consuming effort when conducted by a properly trained interrogator, and non-coercive
deception. By reciting a line from the Quran at the beginning of an interrogation, I often built
rapport in a matter of minutes. Contrary to popular belief, building a relationship with a prisoner
is not necessarily a time consuming exercise.

I also conducted point-of-capture interrogations in Iragi homes, streets, and cars, and I
discovered that in these time-constrained environments where an interrogator has ten or fifteen
minutes to assess a detainee and obtain accurate intelligence information, relationship building
and deception were again the most effective interrogation tools. It is about being smarter, not
harsher.

I'have addressed the pragmatic arguments against torture and abuse and discussed effective
non-coercive interrogation methods, but let me address the more important issue in this debate —
the moral argument against torture and abuse. When I took the oath of office as a military
officer, I swore to uphold and defend the Constitution of the United States of America, which
specifically prohibits cruelty towards any person in the Eighth Amendment. In addition, torture
and abuse are inconsistent with the basic principles of freedom, liberty, and justice, upon which
our country was founded. George Washington, during the Revolutionary War, specifically
prohibited his troops from torturing prisoners. Abraham Lincoln prohibited Union troops from
torturing Confederate prisoners. We have a long history of abiding by American principles
while conducting war.
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Some have argued that the arguments against torture and abuse are clear on a “sunny day” in
2009 versus after the dark cloud of 9/11. There is no mention of sunny days versus dark days in
the military officer’s oath of office. As leaders, military officers bear the responsibility to keep
their emotions in check and to fulfill their duties consistent with American principles. I can offer
no better words than those of General George C. Marshall, the orchestrator of the Allied victory
in Europe during World War II, who stated, “Once an army is involved in war, there is a beast in
every fighting man which begins tugging at its chains. .. a good officer must learn early on how
to keep the beast under control, both in his men and in himself”

As a proud American, | know that we have the intellectual ability to defeat our enemies in the
battle of wits in the interrogation room. We will not convince every detainee to cooperate, but
we can lose battles and still win the war. No profession can boast of perfect performance in
combat — infantry soldiers don’t shoot every target. On the road to Zarqawi, my interrogation
team encountered several high ranking members of Al Qaida who did not cooperate, but we used
those interrogations as opportunities to improve our skills. In fact, it was in one such case that [
developed a non-coercive technique that I later used on the detainee who led us to Zargawi.

‘We are smart enough to effectively interrogate our adversaries and we should not doubt our
ability to convince detainees to cooperate. American culture gives us unique advantages that we
can leverage during interrogations — tolerance, cultural understanding, intellect, and ingenuity.
In closing, the same qualities that make us great Americans will make us great interrogators.

I want to thank the Committee again for this opportunity to submit testimony based on my
experiences.

Respectfully,

Matthew Alexander

Note: I write under the pseudonym Matthew Alexander because I am still in the Reserves and
may in the future conduct interrogations or counterintelligence in combat operations or hostile
environments. 1 also use this name to protect my family, one of whom works in the Middle East.
I have no reservations about revealing, in private, my true name to the members of the
Committee.
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This statement addresses some of the most troubling legal deficiencies in three May 2005
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Introduction

In the public sphere, the debate over whether the United States government
engaged in torture—and thus violated the law—has largely been resolved. Most
Americans now recognize that some of the CIA’s so-called “enhanced” interrogation
techniques amounted to torture. The discussion has moved on to a different set of
questions: Should the architects of the interrogation policy be held accountable? Does a
nation’s interest in protecting itself ever justify torture? If so, did the techniques in fact
help us by providing intelligence that could not otherwise have been obtained? Or did
they harm us by alienating our allies and providing recruiting tools to our enemies?

But before we can truly move on to those important and compelling questions, we
first must answer this one: How did a team of Justice Department lawyers, operating in
an office renowned for its integrity and legal acumen, repeatedly conclude that behavior
most Americans recognize as torture is, in fact, humane treatment?

Non-lawyers might surmise that the laws prohibiting torture are full of loopholes
or define “torture” in a technical manner that departs from common understanding, But
that is not the case. Consistent with our obligations under the Convention Against
Torture (“CAT”), Congress enacted the Torture Act. The Act criminalized as “torture”™
any “act committed by a [government actor or agent] specifically intended to inflict
severe physical or mental pain or suffering . . . upon another person within his custody or
physical control.”’ This definition is straightforward. There are no loopholes to
accommodate claims of necessity—indeed, the opposite is true: the CAT provides that
“InJo exceptional circumstances whatsoever, whether a state of war or a threat or war,
internal political instability or any other public emergency, may be invoked as a
justification of torture”’—and the concept of “severe pain or suffering,” while qualitative
in nature, is readily comprehensible by lawyer and layperson alike.

This statement will address some of the ways in which the Justice Department’s
Office of Legal Counsel (OLC), in three May 2005 memoranda that were released to the
public on April 16, 2009, applied this and other legal standards in ways that are anything
but straightforward. The memos—which determined that the “enhanced” interrogation

Y18 US.C. § 2340.

2 Convention Against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment, Art.
2(2).

* This statement does not address previously released 2002 and 2003 OLC memoranda regarding the
application of the Torture Statute. In those memos, OLC lawyers atiempted to evade the plain import of
the Torture Statute by arguing that it contains an unwritten exception for torture authorized by the President
when acting as Commander in Chief. Memorandum for Alberto R. Gonzales, Counsel to the President, re:
Standards of Conduct for Interrogation Under 18 U.S.C. §§ 2340-2340A (Aug. 1, 2002). In the alternative,
OLC lawyers redefined torture by arguing that “severe pain or suffering” occurs only when the pain
approaches the level associated with “organ failure or death.” Id These arguments were so unpersuasive
that OLC subsequently withdrew those memos, disclaiming any future reliance on them. The flaws in
these arguments have been thoroughly catalogued and are not repeated here. See, e.g., Frederick A. O.
Schwarz Jr. & Aziz Huq, Unchecked and Unbalanced, Presidential Power in a Time of Terror, Ch. 7
(2007).
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techniques employed by the U.S. government neither ran afoul of the Torture Act nor
constituted cruel, inhuman, or degrading treatment—exhibit several flaws in their
reasoning. First, they assume legal conclusions rather than engaging in meaningful
analysis. Second, they engage in selective use of precedent. And finally, they
misconstrue or ignore relevant legal standards.

I. Assuming the Conclusion

No law can be analyzed in a vacuum. Legal reasoning involves considering the
relevant legal standard as applied to a specific set of facts. Under the Torture Act, the
legal standard is whether the techniques in question were specifically intended to cause
“severe physical or mental pain or suffering.” The relevant facts ostensibly would
include a detailed description of the techniques in question and the manner and
circumstances in which they are implemented.

The May 2005 memos that address the question whether the CIA’s interrogation
program violated the Torture Act are structured in a manner that appears consistent with
this approach of applying law to facts. First, the memos describe the techniques in
question. Second, they set forth the applicable legal standard. And finally, they apply
the legal standard to the facts.

In reality, though, the outcome of this critical third step is a foregone conclusion.
That is because the “facts” set forth in the first step of the memo do not simply describe
the techniques at issue and their implementation; they also accept—based entirely on
what the CIA has told OLC’s lawyers——the premise that the techniques in question do not
cause severe pain or suffering. In other words, the memos explicitly assume as a factual
predicate the very legal issue that they are purporting to decide.

In the May 10, 2005, memo that analyzed individual interrogation techniques®
(“Techniques Memo”), for example, the description of almost every technique includes
an explicit assumption that severe pain or suffering does not result (or is not intended to
result) from the technique’s application:

e From description of “stress positions” “You have informed us that these positions
are not designed to produce the pain associated with contortions or twisting of the
body. . . . [Tlhey are designed to produce the physical discomfort associated with
temporary muscle fatigue.”

¢ From description of “sleep deprivation™ “We understand from discussions with [the
CIA’s Office of Medical Services (OMS)] that the shackling does not result in any
significant physical pain for the subject.” “OMS has advised us that this condition

* Memorandum for John A. Rizzo, Senior Deputy General Counsel, CIA, re: Application of 18 U.S.C. §§
2340-2340A to Certain Techniques That May Be Used in the Interrogation of a High Value al Qaeda
Detainee (May 10, 2005).

S1d. at9.
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[i.e., swollen limbs resulting from being shackled in a standing position} is not
painful.” “We understand that these alternative restraints, although uncomfortable,
are not significantly painful, according to the experience and professional judgment
of OMS and other persormel.”6

s From description of “the waterboard™ “We are informed that based on extensive
experience, the process is not physically painful.”’

* From description of “walling”™: “We understand that this technique is not designed to,
and does not, cause severe pain, even when used repeatedly as you have described.”®

» From description of the “facial slap™ “We understand that the goal of the facial slap
is ot to inflict physical pain that is severe or lasting.”® .

e From description of “abdominal slap”™ “It is not intended to—and based on
experience you have informed us that it does not—inflict any injury or cause any
significant pain.”'®

The Techniques Memo does not undertake to evaluate the CIA’s claims that its
actions do not meet the “severe pain or suffering” standard; instead, it repeatedly cautions
that its conclusions apply only if the CIA adheres to the conduct it has described. But the
acceptance of these claims reduces the memo’s “analysis” to a meaningless tautology. At
its essence, the memo’s reasoning is as follows: “The Torture Act prohibits techniques
that cause severe pain or suffering. You have informed us that these techniques, as
applied by you, do not cause severe pain or suffering. We therefore conclude that they do
not violate the statute. We caution that our conclusion is valid only if you apply the
techniques in a manner that does not inflict severe pain or suffering.” It is difficult to see
the purpose of such an “analysis,” other than to attach the imprimatur of the Justice
Department to the CIA’s own conclusions.

The tautological nature of the memo’s analysis alone is cause for concern. But
accepting the CIA’s inherently subjective judgment'' about whether its techniques cause
“severe pain and suffering” is problematic for another reason as well. The CIA has an
obvious institutional interest in obtaining legal approval of its programs. That interest
was particularly strong in this case, where the techniques in question had already been
employed, and so a conclusion that they had been applied unlawfuily would expose the
agency or its agents to legal liability. Moreover, OLC chose to rely on the CIA’s

6 Id, at 11-12.
TId at 13.
81d at8.
°Id at 8.
 1d. at 8-9.

' Id. at 20 n. 4 (citing a medical journal for the proposition that “[plain is a complex, subjective, perceptual
phenomenon with a number of dimensions . . . that arc uniquely experienced by each individual and, thus,
can only be assessed indirectly. Pain is a subjective experience . . ..").
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subjective assessment even when more objective evidence was at hand. The CIA had
videotapes in its possession—which it subsequently destroyed—of the way that these
techniques had actually been implemented. OLC does not rely upon such videotape
evidence when analyzing the CIA’s interrogation program. Instead, it refers repeatedly to
its “understandings” of the techniques, or to “assurances” provided by the CIA.

Indeed, whether or not OLC lawyers had seen—or been told about—the
videotapes, they knew, at the time the 2005 memos were drafted, that the CIA had not
always conducted its interrogations in a manner consistent with the descriptions
contained in the memos. A 2004 report issued by the CIA’s Inspector General and
referenced in the Techniques Memo indicates that the use of medical personnel to
monitor interrogations, as well as the frequency and manner of use of the waterboard,
differed significantly from the techniques described in the Techniques Memo. 2

The use of factual assumptions and hypotheticals to obviate the need for any real
analysis is also on display in the May 10, 2005, memo regarding the legality of the
combined use of certain interrogation techniques (“Combined Techniques Memo”).13
This memo explicitly notes that it cannot answer the question whether any combination
of techniques actually applied would be like the ones hypothesized in the memo. It goes
on to say that “our advice does not extend to combinations of techniques unlike the ones
discussed here.”* Taken together, these statements make clear that the advice pertains to
hypothetical interrogations, not real ones. Similarly, “whether other detainees would, in
the relevant ways, be like the ones previously at issue would be a factual question we
cannot now decide. Our advice, therefore, does not extend to the use of techniques on
detainees” whose medical and psychological examinations indicate that interrogation is
likely to result in severe physical or mental pain or suffering.”

21d at29 n.34, 41 n.51. An independent report issued to the CIA’s General Counsel, who was the
recipient of the 2005 opinions, by the International Committee of the Red Cross (*ICRC”) catalogs the
treatment of fourteen detainees as described by the detainees themselves. ICRC Report on the Treatment of
Fourteen “High Value Detainees” in CIA Custody (2007). In this report, the ICRC noted that the
consistency of the detailed allegations made by all fourteen detainees lent weight and credibility to their
accounts. ICRC Report, at 6. Like the 2004 Inspector General Report, the ICRC Report indicates that the
techniques actually employed during interrogations differed in material ways from the descriptions of those
techniques supplied by the CIA. For example, Abu Zubaydah reported that the box in which he was
confined was not large enough for him to sit upright. ICRC Report, at 13. According to the CIA, however,
the cramped confinement technique involves only spaces “large enough for the subject to sit down.
Techniques Memo, at 9. '

A very helpful comparison between the techniques as described by the Techniques Memo and the treatment
described by the detainees themselves and reported in the ICRC report is available here:
http://www.propublica.org/special/torture-memos-vs.-red-cross-report-prisoners-recollections-differ-0424.

'3 Memorandum for John A. Rizzo, Senior Deputy General Counsel, CIA, re: Application of 18 U.S.C. §§
2340-2340A to the Combined Use of Certain in the Inferrogation of a High Value al Qaeda Detainee (May
10, 2005).

1 Combined Techniques memo, at 9.
¥ 1d at 10.
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In short, in the Combined Techniques Memo, OLC gives legal advice regarding
combinations of techniques that may or may not reflect the combinations used in practice,
for a subset of detainees that may or may not be the subset to which these techniques are
being applied.

Further divorcing its analysis from reality, the memo states that, because there is
“less certainty and definition about the use of techniques in combination, it is necessary
to draw more inferences in assessing what may be expected.”'® This is a carefully
worded concession that there is no evidence regarding the effects of combining these
techniques (though, of course, the CIA’s subsequently destroyed videotapes presumably
contained such evidence).

Having admitted that its analysis is based on hypothetical combination of
techniques, the effect of which is unknown, the memo reverts to the analytical trick
described in the Techniques Memo. While acknowledging that some techniques might
make a detainee more susceptible to the pain and suffering imposed by another technique,
it assumes—because the CIA has said so—that medical personnel will stop any
interrogation before it reaches that point. The memo thus presents the same basic
tautology as the Techniques Memo: “Techniques that by themselves do not amount to
torture might, when combined, rise to the level of torture, but since the CIA has assured
us that it will not permit that to happen, what the CIA proposes to do does not amount to
torture.” By assuming the conclusion, the memo avoids the need to address and answer
the two critical conceded unknowns: what the CIA is actually doing and how it impacts
the detainees. It also avoids an independent assessment of whether the CIA’s actions
constitute torture.

I1. Selective Use of Precedent

Rather than relying solely on the CIA’s claims regarding whether its actions met
the standard for torture, the OLC lawyers should have considered more carefully a
resource routinely relied upon by judges and others called upon to assess the legality of a
particular course of action: how that course of action has been viewed in the past, both
by the courts and by the entities charged with enforcing the law.

In the Techniques Memo, however, relevant precedents that go against OLC’s
conclusions are dismissed if they can be distinguished in any respect. For example, the
U.S. Court of Appeals for the Ninth Circuit in 1996 held that a course of conduct that
included sleep deprivation and waterboarding—both of which are techniques analyzed in
the memos—amounted to torture.'” The Techniques Memo relegates discussion of this
case to the footnotes, downplaying its precedential force because the court was
considering “a variety of techniques taken together,” not sleep deprivation or
waterboarding alone.”® In one of those same footnotes, the memo notes that the

% 1d at9.
Y Hilao v. Estate of Marcos, 103 F.3d 789 (9th Circuit 1996).

'8 Techniques Memo, at 40 n.50 & 44 n.57. Notably, this case is not mentioned at all in the Combined
Techniques Memo. If the case did not establish that individual techniques were torture because it did not
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Committee Against Torture (the international body charged with interpreting the
Convention Against Torture, which the Torture Act implements) concluded that “sleep
deprivation for prolonged periods” constitutes torture. The memo nevertheless opines
that this fact “provide[s] little or no useful guidance” since “[t]he Committee provided no
details on the length of the sleep deprivation or how it was implemented and no analysis
to support its conclusion.”*’

While declining to accord significance to precedents that actually address
techniques used by the CIA, the Techniques Memo repeatedly features a case that does
not even mention any of the CIA’s techniques: Mehinovic v. Vuckovic.® In that case, the
court found that a course of conduct including “severe beatings to the genitals, head, and
other parts of the body with metal pipes, brass knuckles, batons, a baseball bat, and
various other items; removal of teeth with pliers; kicking in the face and ribs; breaking of
bones and ribs and dislocation of fingers; cutting a figure into the victim’s forehead;
hanging the victim and beating him; extreme limitations of food and water; and
subjection to games of ‘Russian Roulette”” constituted torture.”’ This case is clearly
highlighted to make the CIA’s techniques look mild by comparison. Yet the fact that
techniques worse than those implemented by the CIA may exist is irrelevant to whether
the CIA’s techniques themselves constitute torture.

The Techniques Memo also relies heavily on the U.S. military training known as
“SERE training,” in which members of U.S. forces are trained to withstand harsh
interrogation methods. The memos acknowledge that the experience of individuals
undergoing SERE training is fundamentally unlike that of detainees subjected to CIA
interrogations:

Individuals undergoing SERE training are obviously in a
very different situation from detainees undergoing
interrogation; SERE trainees know it is part of a training
program, not a real-life interrogation regime, they
presumably know it will last only a short time, and they
presumably have assurances that they will not be
significantly harmed by the training.

Moreover, as noted in a unanimous Senate Armed Services Committee Report regarding
the Committee’s inquiry into detainee treatment, “SERE school is voluntary; students are
even given a special phrase they can use to immediately stop the techniques from being

analyze those techniques in isolation, it scems that the analysis of those techniques used in combination
would be particularly relevant to the Combined Techniques Memo’s analysis.

® Id. at 40 n.50.
198 F. Supp. 2d 1332 (N.D. Ga. 2002).
2 Id at 22, 24, 26, 38; see also Combined Techniques Memo, at 14.

z Techniques Memo, at 6; Memorandum for John A. Rizzo, Senior Deputy General Counsel, CIA, re:
Application of United States Obligations Under Article 16 of the Convention Against Torture to Certain
Techniques that May Be Used in the Interrogation of High Value al Qaeda Detainees 38 (May 30, 2005)
(“Article 16 Memo™).
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used against them.”” The differences between SERE training and actual interrogations

are far more significant than the distinctions cited by OLC as the basis for dismissing the
Ninth Circuit and Committee Against Torture decisions mentioned above. Indeed, to
assume that the effects of SERE training, administered by fellow servicemen and women
in a controlled environment, can meaningfully be compared to the effects of indefinite
interrogations at the hands of hostile forces on detainees kept isolated in harsh conditions
flies in the face of all common sense.

Yet, instead of relegating the SERE program to a footnote, the Techniques Memo
repeatedly cites the use of techniques in SERE training as evidence that CIA detainees do
not experience “severe pain or suffering” when subjected to modified versions of these
techniques.2

Not only does the Techniques Memo take a selective approach to emphasizing or
de-emphasizing precedent; it conspicuously fails to cite the executive branch’s own
history of treating waterboarding as torture. It makes no mention, for instance, of United
States v. Lee,” in which a Texas law enforcement officer was prosecuted by the United
States for subjecting prisoners to “water torture” in order to extract confessions. The
court martial of Major Edwin F. Glenn for his use of “the water cure” during the
Philippines war to obtain intelligence from counter-insurgents is similarly absent from
the memo.”® And a discussion of the prosecutions in the International Military Tribunal
for the Far East of members of the Japanese armed forces who applied water torture to
Allied prisoners during World War I1 is nowhere to be found.”’

Another relevant source—the U.S. State Department’s Country Reports on
Human Rights Practices—is also absent from the Techniques and Combined Techniques
Memos.?® Each year, the reports condemn practices that resemble several of the CIA’s
interrogation tactics, including food and sleep deprivation, stripping and blindfolding,
and dousing with cold water., The U.S. government’s consistent condemnation of these
techniques, however, does not find its way into OLC’s analysis.

2 Senate Armed Services Committee Inquiry Into the Treatment of Detainees in U.S. Custody xix (2008).

u Techniques Memo, at 6, 29, 34, 35, 42, 44. Remarkably, the memo addressing the question whether the
interrogation techniques constitute cruel, inhuman, or degrading treatment also cite the existence of SERE
training as evidence that “use of these techniques in some circumstances consistent with executive tradition
and practice.” Article 16 Memo, at 37.

744 ¥ 2d 1124 (5th Cir. 1984),

% Guenael Mettraux, U.S. Courts-Martial and the Armed Conflict in the Philippines (1899-1902): Their
Contribution to National Case Law on War Crimes, 1 J. Int’l Crim. Just. 135, 143 (2003).

27 Evan Wallach, Drop by Drop: Forgetting the History of Water Torture in U.S. Courts, 45 Colam. J.
Transnat’l L. 468, 477-82 (2007).

% Interestingly, another 2005 memo discussing the requirements of Article 16 of the Convention Against
Torture, see infra, does mention the State Department Country Reports when discussing whether the
techniques are “cruel, inhuman, and degrading.” The memos seem to acknowledge the existence of the
Reports only when they can simultancously offer an explanation—however implausible—of why they are
not relevant.
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This is not to say that the CIA’s practices were necessarily illegal according to the
omitted and discounted precedents, or that the practices were factually identical. Butin
analyzing the legality of the techniques at issue, these precedents were certainly relevant.
Their omission thus constitutes a hole in the memos” reasoning and contributes to the
impression that the memos were intended merely to rubber stamp government policies
rather than evaluate them.

HI. Problematic Treatment of Legal Standards
All of the 2005 memos err in applying relevant legal standards.
A. Redefining the Prohibitions of the Torture Act

While it does so on a much less conspicuous scale than did OLC’s 2002 and 2003
memos—which notoriously redefined “severe pain” such that only the levels of pain
associated with “organ failure or death” would qualify—the 2005 memos also redefine
the plain language of key terms inthe Torture Act. A notable example is the Techniques
Memo’s and the Combined Techniques Memo’s definition of “suffering.” OLC opined
that the term “suffering” has an inherent temporal component, applying only to “a state or
condition . . . that persists for a significant period of time” and not to “discomfort” that is
“merely transitory.” To support this reading, OLC cited a dictionary that defined
“suffering” as a “state,” an “experience,” or “pain endured.” Yet none of these terms
suggests a prolonged temporal component. People are commonly described as being in a
“state of shock” in the immediate aftermath of an accident; such a state is transitory by
nature. The term “experience” is even less susceptible to a temporal minimum; anyone
would agree that a robbery at gunpoint is a traumatic “experience” even if it takes mere
seconds. And the term “endure”—according to the very same dictionary OLC relied on
to define “suffering” — encompasses definitions that include no temporal component (e.g.,
“to undergo”™).

Even if one were to accept the memos® definition of “suffering,” it would be
impossible to apply that definition to any technique lasting longer than a few minutes
without understanding what constitutes “a significant period of time.” The memos
dispense with this step, and assume that any time-limited technique is acceptable. Thus,
the memos conclude that dousing detainees with cold water for 20 minutes, 40 minutes,
or 60 minutes (depending on water temperature) cannot cause “severe physical suffering”
because “the duration is limited by specific times.” The memos further conclude that
stress positions cannot cause “severe physical suffering” because “the duration of the
technique is seif-limited by the individual’s ability to sustain the position™—without even
bothering to guess, let alone determine, what that time period would be. The definition of
“suffering” is thus narrowed to exclude any technique that is finite.
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B. Misreading of the Constitutional “Shocks the Conscience” Standard

A May 30, 2005, memo considering the application of Article 16 of the
Convention Against Torture® to the CIA’s interrogation techniques (“Article 16
Memo™)* appropriately notes that, according to the terms of a reservation entered when
the U.S. ratified the treaty, the United States is obligated to prevent any cruel, inhuman,
or degrading treatment that amounts to treatment or punishment prohibited by the Fifth,
Eighth, or Fourteenth Amendments to the Constitution.

As the Article 16 Memo recognizes, the due process clause of the Fifth
Amendment prohibits federal government action that “shocks the conscience.” This
standard is intended to protect against arbitrary (in the constitutional sense) government
action so as to “prevent government officials from abusing their power, or employing it
as an instrument of oppression.”! In applying this standard, the Supreme Court has
described it as prohibiting conduct that is “so brutal and offensive that it [does] not
comport with traditional ideas of fair play and decency.”*

Admittedly, “the measure of what is conscience shocking is no calibrated yard
stick.”” But the Article 16 Memo concedes that the use of the CIA’s interrogation
techniques might shock the contemporary conscience in some contexts.** It concludes,
nevertheless, that they do not shock the conscience in the context of the CIA
interrogations.

In reaching this conclusion, OLC misreads the relevant case law. As an initial
matter, OLC reasons that the CIA program does not involve conduct that is
constitutionally arbitrary because there is no evidence of “conduct intended to injure in
some way unjustifiable by any government interest.”” Instead, because the program is
designed to protect the national security, it cannot be “the exercise of power without any

* Article 16 reads, in relevant part, as follows: “Each State Party shall undertake to prevent in any territory
under its jurisdiction . . . acts of cruel, inhuman or degrading treatment or punishment . . . when such acts
are committed by or at the instigation of or with the consent or acquiescence of a public official or other
person acting in an official capacity.”

* Memorandum for John A. Rizzo, Senior Deputy General Counsel, CIA, re: Application of United States
Obligations Under Article 16 of the Convention Against Torture to Certain Techniques that May Re Used
in the Interrogation of High Value al Qaeda Detainees (May 30, 2005).

3 County of Sacramento v. Lewis, 523 U.S. 833, 846 (1998). County of Sacramento v. Lewis, which
concerned the actions of Sacramento County law enforcement officers, considered the requirements of the
Fourteenth Amendment, which applies due process standards to state and local government. The same
standards apply in the evaluation of federal government action under the Due Process Clause of the Fifth
Amendment.

32 Breithaupt v. Abram, 352 U.S. 432, 435 (1957).

%3 Johnson v. Glick, 481 F.2d 1028, 1033 (2d Cir. 1973).

 Article 16 memo, at 32.

* Article 16 memo, at 28 (quoting County of Sacramento, 523 U.S. at 849),
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reasonable justification in the service of a legitimate government objective” that can be
said to shock the conscience.*

But the Supreme Court has found that the existence of a legitimate government
objective alone cannot render otherwise conscience-shocking conduct constitutionally
sound. In the landmark case of Rochin v. California, the Supreme Court found the forced
pumping of a suspect’s stomach sufficient to offend due process.37 In that case, the
purpose of the official conduct was not unjustifiable by any government interest. Instead,
it was carried out in order to preserve evidence of a narcotics crime, Nevertheless, the
conduct was found to shock the conscience and was therefore impermissible.

The articulation of a legitimate government interest is therefore not sufficient to
excuse an otherwise impermissible course of conduct. To be sure, County of Sacramento
v. Lewis does contemplate the possibility that something may shock the conscience in
some contexts but not in others. In that case, the Supreme Court considered whether due
process is offended when a government official causes death through deliberate or
reckless indifference to life in a high-speed automobile chase aimed at apprehending a
suspected offender. In answering in the negative, the Court reasoned that prohibitions on
deliberate indifference are reasonable “when actual deliberation is practical,” such as in
the context of dispensing medical care to prisoners in the custodial setting of a prison.*®
In contrast, “when unforeseen circumstances demand an officer’s instant judgment, even
precipitate recklessness fails to inch close enough to harmful purpose” to shock the
conscience.”

Thus the context in which a decision regarding official action is made—whether
an official can afford the luxury of deliberation or whether the circumstances demand the
exercise of instant judgment—can affect the mental state required for conduct to be
considered conscience-shocking. As the conduct moves on a continnum from
indifference to recklessness to intent, it becomes more and more likely to offend the due
process clause. And the less time there is for deliberation, the closer the mental state
must move to the intentional side of the continuum.

In the case of the CIA interrogations, there is ample evidence of time for
deliberation. The very existence of the memos indicates that there was time to devise and
propose a course of action and to seek advice regarding its legality. Any application of
these interrogation techniques was thus nothing less than highly intentional, under
conditions of significant deliberation. This is especially true in the context of the 2005
memos, which were written three years after the initial request for a legal opinion had
been conveyed. Moreover, the high value detainees had been in custody for some time
and the interrogation program had been discontinued, so no subsequently captured high
value detainees would be subjected to it. The urgency to government efforts to discover

% Id, (quoting County of Sacramento, 523 U.S. at 846).
342 U.S. 165 (1952).

38 County of Sacramento, 523 U.S. at 851.

¥ Id. at 853.
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what intelligence was in their possession had receded as that intelligence grew more and
more outdated.

Mischaracterizing the significance of County of Sacramento’s discussion of the
shocks-the-conscience analysis, OLC essentially argues that, in the context of
interrogating high value al Qaeda suspects in the name of })rotecting the national security,
government conduct can never shock the conscience.”® The meme notes that the
techniques at issue might shock the conscience in the law enforcement context, that they
likely violate the rules contained in the Army Field Manual and the Geneva Conventions,
and that they resemble techniques regularly condemned by the State Department.
Nonetheless, because “the CIA program is designed to subject detainees to no more
duress than is justified by the Government’s interest in protecting the United States from
further terrorist attacks,™! the standard applicable in those contexts should not be applied
to the CIA interrogation program.

Thus under OLC’s analysis, certain conduct is impermissible, unless the
government determines that the goals the conduct furthers are sufficiently important to
render the conduct permissible, in which case the conduct is permissible. But it simply
cannot be the case that concerns over national security render otherwise conscience-
shocking behavior constitutionally acceptable. If this is so, the CAT’s Article 16 is
gutted of its meaning whenever the government makes a self-interested determination
that the government interests at issue are sufficiently crucial to render what it is doing to
pursue those interests acceptable. It cannot have been the intention of President Reagan
in signing the CAT nor the Congress’s intention in ratifying it to commit the U.S. to such
an empty promise.

C. Ignoring the Constitutional Requirements for Conditions of Confinement

One area of law entirely absent from the discussion in the Article 16 Memo is the
due process doctrine governing permissible conditions of confinement for individuals not
convicted of any crime. There are many categories of individuals outside the criminal
justice system who may nonetheless be confined under certain circumstances. The
mentally ill, sexual offenders, pretrial detainees, and immigrants awaiting deportation are
a few examples.

The Supreme Court has discussed the how to determine the due process
requirements concerning the conditions of confinement in several of these circumstances.
For pretrial detainees, the evaluation of the constitutionality of the conditions or
restrictions of their detention furns on “whether those conditions amount to
punishment.”** The civilly committed retain their due process rights to liberty from
bodily restraint and personal security.*> And when it comes to individuals confined as

* Article 16 memo, at 34-37.

4 Article 16 memo, at 37.

2 Bell v. Wolfish, 441 U.S. 520, 536 (1979).

* Youngberg v. Romeo, 457 U.S. 305,316 (1982).
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sexual predators, “due process requires that the conditions and duration of confinement . .
. bear some reasonable relation to the purpose for which persons are commitied.”*
While no court has yet considered - what conditions due process demands for detainees
such as the ones subjected to the CIA’s interrogation practices, existing case law makes
plain that individuals not convicted of any crime cannot be held in detention conditions
that amount to punishment.”

To determine whether particular confinement conditions are punitive, the
operative question is whether “the disability is imposed for the purpose of punishment or
whether it is but an incident of some other legitimate governmental purpose.”*® Such a
determination “generally will turn on ‘whether an alternative purpose to which [the
restriction] may rationally be connected is assignable for it, and whether it appears
excessive in relation to the alternative purpose assigned [to it].”*

To be sure, any attorney evaluating the CIA program could argue that the
conditions imposed on high value detainees by the CIA’s interrogation techniques are
“but an incident of [the] legitimate governmental purpose” of protecting the national
security, or of gleaning important intelligence information. Nonetheless, as the Supreme
Court has pointed out,

loading a detainee with chains and shackles and throwing
him in a dungeon may [further the legitimate purpose of
ensuring] his presence at trial. . . . But it would be difficult
to conceive of a situation where conditions so harsh,
employed to achieve objectives that could be accomplished
in so many alternative and less harsh methods, would not
support a conclusion that the purpose for which they were
imposed was to punish.*®

As this example illustrates, even actions taken for a legitimate reason may be so
“excessive in relation to the . . . purpose assigned to it” as to constitute an impermissible,
punitive condition of confinement.

The Supreme Court has made clear that “captivity in war is neither revenge, nor
punishment, but solely protective custody, the only purpose of which is to prevent the
prisoners of war from further participation in the war.”** Thus, though the United States
has deprived many detainees of their liberty for years in its battle against al Qaeda and
the Taliban, those subjected to the CIA interrogation program have not been convicted of

“ Seling v. Young, 531 U.S. 264, 265 (2001).

“ Eg., Bell, 441 U.S. at 535-39.

* Id at 538,

*" 1d. (quoting Kennedy v. Mendoza-Martinez, 372 U.S. 168-69 (1963) (alterations in the original)).
% Id. at 539 n.20.

*® Hamdi v. Rumsfeld, 542 U.S. 507, 518 (2004) (plurality op.) (internal quotation marks and citation
omitted).
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any offense. Instead, they are being held to incapacitate them from engaging in hostilities
against the United States. They are accordingly entitled to non-punitive conditions of
confinement under the due process clause.

These remarks take no position with respect to whether the conditions imposed by
the interrogation tactics discussed in the Techniques Memo and the Combined
Techniques Memo amount to punishment, though there is certainly a strong argument
that they do. It is sufficient simply to point out the conspicuous absence of any analysis
of this question in OLC’s 2005 memos.

Conclusion

While the release of the 2005 OLC memos provides significant and important
insight into the U.S. interrogation program and how it was justified, the memos raise as
many questions as they answer. Did interrogators adhere to the limits imposed by OLC?
Were the CIA tapes destroyed because they showed instances of non-compliance? Was
OLC aware of the existence of these tapes when engaged in its legal analysis? If not,
why note? Were any agents identified in the 2004 Inspector General’s report subject to
discipline for their use of techniques beyond what was authorized?

But the questions about the CIA program that the memos describe should not
obscure the equally important questions about OLC’s approval of that program: How did
such a highly respected legal office produce such deeply flawed legal analyses? What
happened to the proud tradition of independence and integrity that has characterized the
office throughout its history? And what can be done to restore that tradition?

The Brennan Center has advocated the creation of an independent commission of
inquiry to examine not only the details of the counter-terrorism policies (like the CIA’s
enhanced interrogation program) that strayed from the rule of law, but also the systemic
failures that enabled these policies to be created and sustained. Without doubt, the role
that the Office of Legal Counsel played in endorsing the policies is one of those systemic
failures. That role must continue to be probed. We commend Senator Whitehouse for
beginning this process, and we urge that the process be continued, whether through
additional hearings or—ideally—in the context of an independent commission.
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U.S. Department of Justice

Office of Legat Counsel

Office of the Assistant Attomey General Washington, D.C. 20530

August 1, 2002

Memorandum for Alberto R. Gonzales
Counsel to the President
Re: Standards of Conduct for Interrclgation under 18 US.C. §§ 2340-23404
You have asked for our Office’s views regarding the standards of conduct under
the Convention Against Torture and Other|Cruel, Inhuman and Degrading Treatment or
Punishment as implemented by Sections 2340-2340A of title 18 of the United States
Code. As we understand it, this question has arisen in the context of the conduct of
interrogations outside of the United States. We conclude below that Section 2340A
proscribes acts inflicting, and that are specifically intended to inflict, severe pain or
suffering, whether mental or physical. Those acts must be of an extreme nature to rise to
the level of torture within the meaning of Section 2340A and the Convention. We further
conclude that certain acts may be cruel, inhuman, or degrading, but still not produce pain
and suffering of the requisite intensity to fall within Section 2340A”s proscription against
torture. We conclude by examining possible defenses that would negate any claim that
certain interrogation methods violate the statute.

In Part I, we examine the criminal statute’s text and history. We conclude that for
an act to constitute torture as defined in Section 2340, it must inflict pain that is difficult

to endure. Physical pain amounting to to:
accompanying serious physical injury, s
function, or even death. For purely mental

¢ must be equivalent in intensity to the pain
ch as organ failure, impairment of bodily
pain or suffering to amount to torture under

Section 2340, it must result in significant psychological harm of significant duration, e.g.,
lasting for months or even years. We conclude that the mental harm also must result
from one of the predicate acts listed in the statute, namely: threats of imminent death;
threats of infliction of the kind of pain that would amount to physical torture; infliction of
such physical pain as a means of psychological torture; use of drugs or other procedures
designed to deeply disrupt the senses, or fundamentally alter an individual’s personality;
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or threatening to do any of these things to
reveals that Congress intended for the s

a third party. The legislative history simply
tute’s definition to track the Convention’s

definition of torture and the reservations, understandings, and declarations that the United

States submitted with its ratification. We
makes plain that it prohibits only extreme af

conclude that the statute, taken as a whole,

ots.

In Part II, we examine the text, ratification history, and negotiating history of the

Torture Convention. We conclude that the

treaty’s text prohibits only the most extreme
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acts by reserving criminal penalties solely for torture and declining to require such
penalties for “cruel, inhuman, or degrading treatment or punishment.” This confirms our
view that the criminal statute penalizes only the most egregious conduct. Executive
branch interpretations and representations to the Senate at the time of ratification further
confirm that the treaty was intended to reach only the most extreme conduct.

In Part 111, we analyze the jurisprudence of the Torture Victims Protection Act, 28
U.S.C. § 1350 note (2000), which provides civil remedies for torture victims, to predict
the standards that courts might follow in determining what actions reach the threshold of
torture in the criminal context. We conclude from these cases that courts are likely to
take a totality-of-the-circumstances approach, and will look to an entire course of
conduct, to determine whether certain acts will violate Section 2340A. Moreover, these
cases demonstrate that most often torture involves cruel and extreme physical pain. In
Part TV, we examine international decisions regarding the use of sensory deprivation
techniques. These cases make clear that while many of these techniques may amount to
cruel, inhuman or degrading treatment, they do not produce pain or suffering of the
necessary intensity to meet the definition of torture. From these decisions, we conclude
that there is a wide range of such techniques that will not rise to the level of torture.

In Part V, we discuss whether Section 2340A may be unconstitutional if applied
to interrogations undertaken of enemy combatants pursuant to the President’s
Commander-in-Chief powers. We find that in the circumstances of the current war
against al Qaeda and its allies, prosecution under Section 2340A may be barred because
enforcement of the statute would represent an unconstitutional infringement of the
President’s authority to conduct war. In Part VI, we discuss defenses to an allegation that
an interrogation method might violate the statute. We conclude that, under the current
circumstances, necessity or self-defense may justify interrogation methods that migh
violate Section 2340A. .

I 18 U.S.C. §§ 2340-2340A
Section 2340A makes it a criminal offense for any person “outside the United

States [to] commit{] or attempt{} to commit torture.” Section 2340 defines the act of
torture as an:

! If convicted of torture, a defendant faces a fine or up to twenty years’ imprisonment or both. If, however,
the act resulted in the victim’s death, a defendant may be sentenced to life imprisonment or to death. See
18 U.S.C.A. § 234DA(a). Whether death results from the act also affects the applicable statute of
limitations. Where death does not result, the statute of limitations is eight years; if death results, there is no
statute of limitations. See 18 U.S.C.A. § 3286(b) (West Supp. 2002); id. § 2332b{g)(5XB) (West Supp.
2002). Section 2340A as originally enacted did not provide for the death penalty as a punishment. See
Omnibus Crime Bill, Pub. L. No,103-322, Title V1, Section 60020, 108 Stat. 1979 (1994) (amending
section 2340A to provide for the death penalty); H. R. Conf. Rep. No. 103-711, at 388 (1994) (noting that
the act added the death penalty as a penalty for torture).

Most recently, the USA Patriot Act, Pub. L. No. 107-56, 115 Stat. 272 (2001), amended section
2340A to expressly codify the offense of conspiracy to commit torture. Congress enacted this amendment
as part of a broader effort to ensure that individuals engaged in the planning of terrorist activities could be
prosecuted irrespective of where the activities took place. See H. R. Rep. No. 107-236, at 70 (2001)
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act committed by a person acting under the color of law specifically
intended to inflict severe physical or mental pain or suffering (other than
pain or suffering incidental to lawful sanctions) upon another person
within his custody or physical control.

18 US.C.A. § 2340(1); see id. § 2340A. Thus, to convict a defendant of torture, the
prosecution must establish that: (1) the torture occurred outside the United States; (2) the
defendant acted under the color of law; (3) the victim was within the defendant’s custody
or physical control; (4) the defendant specifically intended to cause severe physical or
mental pain or suffering; and (5) that the act inflicted severe physical or mental pain or
suffering. See also S. Exec. Rep. No. 101-30, at 6 (1990) (“For an act to be ‘torture,” it
must . . . cause severe pain and suffering, and be intended to cause severe pain and
suffering.”). You have asked us to address only the elements of specific intent and the
infliction of severe pain or suffering. As such, we have not addressed the elements of
“outside the United States,” “color of law,” and “custody or control.™ At your request,
we would be happy to address these elements in a separate memorandum.

A.  “Specifically Intended”

To violate Section 2340A, the statute requires that severe pain and suffering must
be inflicted with specific intent. See 18 U.S.C. § 2340(1). In order for a defendant to
have acted with specific intent, he must expressly intend to achieve the forbidden act.
See United States v. Carter, 530 U.S. 255, 269 (2000); Black’s Law Dictionary at 814
{7th ed. 1999) (defining specific intent as “[t}he intent to accomplish the precise criminal
act that one is later charged with”). For example, in Rarzlaf v. United States, 510 U.S.
135, 141 (1994), the statute at issue was construed to require that the defendant act with
the “specific intent to commit the crime.” (Internal quotation marks and citation
omitted). As a result, the defendant had to act with the express “purpose to disobey the
law” in order for the mens rea element to be satisfied. /bid. (internal quotation marks and
citation omitted)

Here, because Section 2340 requires that a defendant act with the specific intent
to inflict severe pain, the infliction of such pain must be the defendant’s precise objective.
If the statute had required only general intent, it would be sufficient to establish guilt by
showing that the defendant “possessed knowledge with respect to the actus reus of the
crime.” Carter, 530 U.S. at 268. If the defendant acted knowing that severe pain or

{discussing the addition of “conspiracy” as a separate offense for a variety of “Federal terrorism
offensefs]™).
2 We note, however, that 18 U.S.C. § 2340(3) supplies a definition of the term “United States.” It
defines it as “all areas under the jurisdiction of the United States including any of the places described in™
18 U.S.C. §§ Sand 7, and in 49 U.S.C. § 46501(2). Section 5 provides that United States “includes all
places and waters, continental or insular, subject to the jurisdiction of the United States.” By including the
definition set out in Section 7, the term “United States™ as used in Section 2340(3) includes the “special
maritime and territorial jurisdiction of the United States.” Morcover, the incorporation by reference to
Section 46501(2) extends the definition of the “United States™ to “special aircraft jurisdiction of the United
States.”
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suffering was reasonably likely to result from his actions, but no more, he would have
acted only with general intent. See id. at 269; Black’s Law Dictionary 813 (7th ed. 1999)
{explaining that general intent “usu[ally] takes the form of recklessness {(involving actual
awareness of a risk and the culpable taking of that nisk) or negligence (involving
blameworthy inadvertence)”). The Supreme Court has used the following example to
illustrate the difference between these two mental states:

{A] person entered a bank and took money from a teller at gunpoint, but
deliberately failed to make a quick getaway from the bank in the hope of
being arrested so that he would be returned to prison and treated for
alcoholism. Though this defendant knowingly engaged in the acts of
using force and taking money (satisfying “general intent™), he did not
intend permanently to deprive the bank of its possession of the money
(failing to satisfy “specific intent”).

Carter, 530 U.S. at 268 {citing | W. LaFave & A. Scott, Substantive Criminal Law § 3.5,
at 315 (1986)).

As a theoretical matter, therefore, knowledge alone that a particular result is
certain to occur does not constitute specific intent. As the Supreme Court explained in
the context of murder, “the . . . common law of homicide distinguishes . . . between a
person who knows that another person will be killed as a result of his conduct and a
person who acts with the specific purpose of taking another’s life[.}” United States v.
Bailey, 444 U.S. 394, 405 (1980). “Put differently, the law distinguishes actions taken
‘because of” a given end from actions taken ‘in spite of their unintended but forescen
consequences.” Vacce v. Quill, 521 U.S. 793, 802-03 (1997). Thus, even if the
defendant knows that severe pain will result from his actions, if causing such harm is not
his objective, he lacks the requisite specific intent even though the defendant did not act
in good faith. Instead, a defendant is guilty of torture only if he acts with the express
purpose of inflicting severe pain or suffering on a person within his custody or physical
control. While as a theoretical matter such knowledge does not constitute specific intent,
juries are permitted to infer from the factual circumstances that such intent is present.
See, e.g., United States v. Godwin, 272 F.3d 659, 666 (4th Cir. 2001); United States v.
Karro, 257 F.3d 112, 118 (2d Cir. 2001); United States v. Wood, 207 F.3d 1222, 1232
(10th Cir. 2000); Henderson v. United States, 202 F.2d 400, 403 (6th Cir.1953).
Therefore, when a defendant knows that his actions will produce the prohibited result, a
jury will in all likelihood conclude that the defendant acted with specific intent.

Further, a showing that an individual acted with a good faith belief that his
conduct would not produce the result that the law prohibits negates specific intent. See,
e.g., South Atl. Lmtd, Ptrshp. of Tenn. v. Reise, 218 F.3d 518, 531 (4th Cir. 2002). Where
a defendant acts in good faith, he acts with an honest belief that he has not engaged in the
proscribed conduct. See Cheek v. United States, 498 U.S. 192, 202 (1991); United States
v. Mancuso, 42 F.3d 836, 837 (4th Cir. 1994). For example, in the context of mail fraud,
if an individual honestly believes that the material transmitted is truthful, he has not acted
with the required intent to deceive or mislead. See, e.g., United States v. Sayakhom, 186
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F.3d 928, 93940 (9th Cir. 1999). A good faith belief need not be a reasonable one. See
Cheek, 498 U.S. at 202.

Although a defendant theoretically could hold an unreasonable belief that his acts
would not constitute the actions prohibited by the statute, even though they would as 2
certainty produce the prohibited effects, as a matter of practice in the federal criminal
justice system it is highly unlikely that a jury would acquit in such a situation. Where a
defendant holds an unreasonable belief, he will confront the problem of proving to the
jury that he actually held that belief. As the Supreme Court noted in Cheek, “the more
unreasonable the asserted beliefs or misunderstandings are, the more likely the jury . . .
will find that the Government has carried its burden of proving” intent. Id. at 203-04,
As we explained above, a jury will be permitted to infer that the defendant held the
requisite specific intent.  As a matter of proof, therefore, a good faith defense will prove
more compelling when a reasonable basis exists for the defendant’s belief.

B. “Severe Pain or Suffering”

The key statutory phrase in the definition of torture is the statement that acts
amount to torture if they cause “severe physical or mental pain or suffering” In
examining the meaning of a statute, its text must be the starting point. See INS v
Phinpathya, 464 U.S. 183, 189 {1984) (“This Court has noted on numerous occasions
that in all cases involving statutory construction, our starting point must be the language
employed by Congress, . . . and we assume that the legislative purpose is expressed by
the ordinary meaning of the words used.”) (internal quotations and citations omitted).
Section 2340 makes plain that the infliction of pain or suffering per se, whether it is
physical or mental, is insufficient to amount to torture. Instead, the text provides that
pain or suffering must be “severe.” The statute does not, however, define the term
“severe.” “In the absence of such a definition, we construe a statutory term in accordance
with its ordinary or natural meaning.” FDIC v. Meyer, 510 U.8. 471, 476 (1994). The
dictionary defines “severe” as “[u]nsparing in exaction, punishment, or censure” or
“{IInflicting discomfort or pain hard to endure; sharp; afflictive; distressing; violent;
extreme; as severe pain, anguish, torture.” Webster’s New International Dictionary 2295
(2d ed. 1935); see American Heritage Dictionary of the English Language 1653 (3d ed.
1992) (“extremely violent or grievous: severe pain™) (emphasis in original); IX The
Oxford English Dictionary 572 (1978) (“Of pain, suffering, loss, or the like: Grievous,
extreme” and “of circumstances . . .: hard to sustain or endure™). Thus, the adjective
“severe” conveys that the pain or suffering must be of such a high level of intensity that
the pain is difficult for the subject to endure.

Congress’s use of the phrase “severe pain” elsewhere in the United States Code
can shed more light on its meaning. See, e.g., West Va. Univ. Hosps., Inc. v. Casey, 499
U.S. 83, 100 (1991) (“[Wle construe [a statutory term] to contain that permissible
meaning which fits most logically and comfortably into the body of both previously and
subsequently enacted law.”). Significantly, the phrase “severe pain” appears in statutes
defining an emergency medical condition for the purpose of providing health benefits.
See, e.g., 8 U.S.C. § 1369 (2000); 42 U.S.C § 1395w-22 (2000); id. § 1395x (2000); id. §
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1395dd (2000); id. § 1396b (2000); id. § 1396u-2 (2000). These statutes define an
emergency condition as one “manifesting itself by acute symptoms of sufficient severity
(including severe pain) such that a prudent lay person, who possesses an average
knowledge of health and medicine, could reasonably expect the absence of immediate
medical attention to result in—placing the health of the individual . . . (i) in serious
jeopardy, (ii) serious impairment to bodily functions, or (iii) serious dysfunction of any
bodily organ or part.” I § 1395w-22(d)(3)(B) (emphasis added). Although these
statutes address a substantially different subject from Section 2340, they are nonetheless
helpful for understanding what constitutes severe physical pain. They treat severe pain as
an indicator of ailments that are likely to result in permanent and serious physical damage
in the absence of immediate medical treatment. Such damage must rise to the level of
death, organ failure, or the permanent impairment of a significant body function. These
statutes suggest that “severe pain,” as used in Section 2340, must rise to a similarly high
level—the level that would ordinarily be associated with a sufficiently serious physical
condition or injury such as death, organ failure, or serious impairment of body
functions—in order to constitute torture.”

C. “Severe mental pain or suffering”

Section 2340 gives further guidance as to the meaning of “severe mental pain or
suffering,” as distinguished from severe physical pain and suffering. The statute
defines “severe mental pain or suffering” as:

the prolonged mental harm caused by or resulting from—

(A) the intentional infliction or threatened infliction of severe physical
pain or suffering; :

(B) the administration or application, or threatened administration or
application, of mind-altering substances or other procedures calculated to
disrupt profoundly the senses or the personality;

(C) the threat of imminent death; or

? One might argue that because the statute uses “or” rather than “and” in the phrase “pain or suffering” that
“severe physical suffering” is 2 concept distinct from “severe physical pain.” We believe the better view of
the statutory text is, however, that they are not distinct concepts. The statute does not define “severe
mental pain™ and “severe mental suffering” separately. Instead, it gives the phrase “severe mental pain or
suffering” a single definition. Because “pain or suffering” is single concept for the puzrposes of “severe
mental pain or suffering,” it should likewise be read as a single concept for the purposes of severe physical
pain or suffering. Moreover, dictionariesdefine the words “pain” and “suffering” in terms of each other.
Compare, e.g., Webster’s Third New International Dictionary 2284 (1993) (defining suffering as “the
endurance of . . . pain” or “a pain endured™); Webster’s Third New International Dictionary 2284 (1986)
(same); XVII The Oxford English Dictionary 125 (2d ed. 1989) {defining suffering as “the bearing or
undergoing of pain”); with, e.g.,Random House Webster's Unabridged Dictionary 1394 (2d ed. 1999)
(defining “pain” as “physical suffering”); The American Heritage Dictionary of the English Language 942
(College ed. 1976) (defining pain as “suffering or distress™). Further, even if we were to read the infliction
of severe physical suffering as distinct from severe physical pain, it is difficult to conceive of such '
suffering that would not involve severe physical pain. Accordingly, we conclude that “pain or suffering” is
a single concept within the definition of Section 2340.
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(D) the threat that another person will imminently be subjected to death, severe
physical pain or suffering, or the administration or application of mind-altering
substances or other procedures calculated to disrupt profoundly the senses or
personality. ’

18 U.S.C. § 2340(2). In order to prove “severe mental pain or suffering,” the statute
requires proof of “prolonged mental harm” that was caused by or resulted from one of
four enumerated acts, We consider each of these elements.

1. “Prolonged Mental Harm”

As an initial matter, Section 2340(2) requires that the severe mental pain must be
evidenced by “prolonged mental harm.” To prolong is to “lengthen in time” or to
“extend the duration of, to draw out.” Webster’s Third New International Dictionary
1815 (1988); Webster’s New International Dictionary 1980 (2d ed. 1935). Accordingly,
“prolong” adds a temporal dimension to the harm to the individual, namely, that the harm
must be one that is endured over some period of time. Put another way, the acts giving
rise to the harm must cause some lasting, though not necessarily permanent, damage. For
example, the mental strain experienced by an individual during a lengthy and intense
interrogation—such as one that state or local police might conduct upon a criminal
suspect—would not violate Section 2340(2). On the other hand, the development of a
mental disorder such as posttraumatic stress disorder, which can last months or even
years, or even chronic depression, which also can last for a considerable period of time if
untreated, might satisfy the prolonged harm requirement. See American Psychiatric
Association, Diagnostic and Statistical Manual of Mental Disorders 426, 439-45 (4th ed.
1994) (“DSM-IV”). See also Craig Haney & Mona Lynch, Regulating Prisons of the
Future: A Psychological Analysis of Supermax and Solitary Confinement, 23 N.Y.U.
Rev. L. & Soc. Change 477, 509 (1997) (noting that posttraumatic stress disorder is
frequently found in torture victims); ¢f. Sana Loue, Immigration Law and Health § 10:46
{2001) (recommending evaluating for post-traumatic stress disorder immigrant-client
who has experienced torture).* By contrast to “severe pain,” the phrase “prolonged
mental harm” appears nowhere else in the U.S. Code nor does it appear in relevant
medical literature or international human rights reports..

* The DSM-IV explains that postraumatic disorder (“PTSD") is brought on by exposure to traumatic
events, such as serious physical injury or witnessing the deaths of others and during those events the
individual felt “intense fear” or “horror.” /d. at 424. Those suffering from this disorder reexperience the
trauma through, infer alia, “recurrent and intrusive distressing recollections of the event,” “recurrent
distressing dreams of the event,” or “intense psychological distress at exposure to internal or external cues
that symbolize or resemble an aspect of the traumatic event.” Id. at 428. Additionally, a person with PTSD
“[plersistent{ly]” avoids stimuli associated with the trauma, including avoiding conversations about the
trauma, places that stimulate recollections about the trauma; and they experience a numbing of general
responsiveness, such as a “restricted range of affect (e.g., unable to have loving feelings),” and “the feeling
of detachment or estrangement from others.” Jbid. Finally, an individual with PTSD has “[p]ersistent
symptoms of increased arousal,” as evidenced by “irritability or outbursts of anger,” “hypervigilance,”
“exaggerated startle response,” and difficulty sleeping or concentrating. 1bid.
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Not only must the mental harm be prolonged to amount to severe mental pain and
suffering, but also it must be caused by or result from one of the acts listed in the statute.
In the absence of a catchall provision, the most natural reading of the predicate acts listed
in Section 2340(2)(A)—~(D) is that Congress intended it to be exhaustive. In other words,
other acts not included within Section 2340(2)’s enumeration are not within the statutory
prohibition. See Leatherman v. Tarrant County Narcotics Intelligence & Coordination
Unit, 507 U.S. 163, 168 (1993) (“Expressio unius est exclusio alterius.”);, Norman Singer,
2A Sutherland on Statutory Construction § 47.23 (6th ed. 2000) (“[W]here a form of
conduct, the manner of its performance and operation, and the persons and things to
which it refers are designated, there is an inference that all omissions should be
understood as exclusions.”) (footnotes omitted). We conclude that torture within the
meaning of the statute requires the specific intent to cause prolonged mental harm by one
of the acts listed in Section 2340(2).

A defendant must specifically intend to cause prolonged mental harm for the
defendant to have committed torture. It could be argued that a defendant needs to have
specific intent only to commit the predicate acts that give rise to prolonged mental harm.
Under that view, so long as the defendant specifically intended to, for example, threaten a
victim with imminent death, he would have had sufficient mens rea for a conviction.
According to this view, it would be further necessary for a conviction to show only that
the victim factually suffered prolonged mental harm, rather than that the defendant
intended to cause it. We believe that this approach is contrary to the text of the statute.
The statute requires that the defendant specifically intend to inflict severe mental pain or
suffering. Because the statute requires this mental state with respect to the infliction of
severe mental pain, and because it expressly defines severe mental pain in terms of
prolonged mental harm, that mental state must be present with respect to prolonged
mental harm. To read the statute otherwise would read the phrase “the prolonged mental
harm caused by or resulting from™ out of the definition of “severe mental pain or
suffering.”

A defendant could negate a showing of specific intent to cause severe mental pain
or suffering by showing that he had acted in good faith that his conduct would not
amount to the acts prohibited by the statute. Thus, if a defendant has a good faith belief
that his actions will not result in prolonged mental harm, he lacks the mental state
necessary for his actions to constitute torture. A defendant could show that he acted in
good faith by taking such steps as surveying professional literature, consulting with
experts, or reviewing evidence gained from past experience. See, e.g., Ratlzlaf, 510 U.S.
at 142 n.10 (noting that where the statute required that the defendant act with the specific
intent to violate the law, the specific intent element “might be negated by, e.g., proof that
defendant relied in good faith on advice of counsel.”) {citations omitted). All of these
steps would show that he has drawn on the relevant body of knowledge conceming the
result proscribed that the statute, namely prolonged mental harm. Because the presence
of good faith would negate the specific intent element of torture, it is a complete defense
to such a charge. See, e.g., United States v. Wall, 130 F.3d 739, 746 (6th Cir. 1997);
United States v. Casperson, 773 F.2d 216, 22223 (8th Cir.1985).
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2, Harm Caused By Or Resulting From Predicate Acts

Section 2340(2) sets forth four basic categories of predicate acts. First in the list
is the “intentional infliction or threatened infliction of severe physical pain or suffering.”
This might at first appear superfluous because the statute already provides that the
infliction of severe physical pain or suffering can amount to torture. This provision,
however, actually captures the infliction of physical pain or suffering when the defendant
inflicts physical pain or suffering with general intent rather than the specific intent that is
required where severe physical pain or suffering alone is the basis for the charge. Hence,
this subsection reaches the infliction of severe physical pain or suffering when it is but
the means of causing prolonged mental harm. Or put another way, a defendant has
committed torture when he intentionally inflicts severe physical pain or suffering with the
specific intent of causing prolonged mental harm. As for the acts themselves, acts that
cause “severe physical pain or suffering” can satisfy this provision.

Additionally, the threat of inflicting such pain is a predicate act under the statute.
A threat may be implicit or explicit. See, e.g., United States v. Sachdev, 279 F.3d 25, 29
(1st Cir. 2002). In criminal law, courts generally determine whether an individual’s
words or actions constitute a threat by examining whether . reasonable person in the
same circumstances would conclude that a threat had been made. See, eg., Watts v.
United States, 394 U.S. 705, 708 (1969) (holding that whether a statement constituted a
threat against the president’s life had to be determined in light of all the surrounding
circumstances); Sachdev, 279 F.3d at 29 (“a reasonable person in defendant’s position
would perceive there to be a threat, explicit, or implicit, of physical injury™); United
States v. Khorrami, 895 F.2d 1186, 1190 (7th Cir. 1990) (to establish that a threat was
made, the statement must be made “in a context or under such circumstances wherein a
reasonable person would foresee that the statement would be interpreted by those to
whom the maker communicates a statement as a serious expression of an intention to
inflict bodily harm upon [another individual]”) (citation and internal quotation marks
omitted); United States v. Peterson, 483 F.2d 1222, 1230 (D.C. Cir. 1973) (perception of
threat of imminent harm necessary to establish self-defense had to be “objectively
reasonable in light of the surrounding circumstances”). Based on this common approach,
we believe that the existence of a threat of severe pain or suffering should be assessed
from the standpoint of a reasonable person in the same circumstances.

Second, Section 2340(2)(B) provides that prolonged mental harm, constituting
torture, can be caused by “the administration or application or threatened administration
or application, of mind-altering substances or other procedures calculated to disrupt
profoundly the senses or the personality.” The statute provides no further definition of
what constitutes a mind-altering substance. The phrase “mind-altering substances” is
found nowhere else in the U.S. Code nor is it found in dictionaries. It is, however, a
commonly used synonym for drugs. See, e.g., United States v. Kingsley, 241 F.3d 828,
834 (6th Cir.) (referring to controlled substances as “mind-altering substance[s]”) cert.
denied, 122 S. Ct. 137 (2001); Hogue v. Johnson, 131 F.3d 466, 501 (5th Cir. 1997)
(referring to drugs and alcohol as “mind-altering substance[s]”), cert. denied, 523 U.S.
1014 (1998). In addition, the phrase appears in a number of state statutes, and the context
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in which it appears confirms this understanding of the phrase. See, e.g., Cal. Penal Code
§ 3500(c) (West Supp. 2000) (“Psychotropic drugs also include mind-altering . . . drugs .
.. ."); Minn. Stat. Ann. § 260B.201(b) (West Supp. 2002) (*“chemical dependency
treatment’ define as programs designed to “reduce] the risk of the use of alcohol, drugs,
or other mind-altering substances™).

This subparagraph, however, does not preclude any and all use of drugs. Instead,
it prohibits the use of drugs that “disrupt profoundly the senses or the personality.” To be
sure, one could argue that this phrase applies only to “other procedures,” not the
application of mind-altering substances. We reject this interpretation because the terms
of Section 2340(2) expressly indicate that the qualifying phrase applies to both “other
pracedures” and the “application of mind-altering substances.” The word “other”
modifies “procedures calculated to disrupt profoundly the senses.” As an adjective,
“other” indicates that the term or phrase it modifies is the remainder of several things.
See Webster’s Third New International Dictionary 1598 (1986) (defining “other” as “the
one that remains of two or more”) Webster’s Ninth New Collegiate Dictionary 835
(1985) (defining “other” as “being the one (as of two or more) remaining or not
included”). Or put another way, “other” signals that the words to which it attaches are of
the same kind, type, or class as the more specific item previously listed. Moreover,
where statutes couple words or phrases together, it “denotes an intention that they should
be understood in the same general sense.” Norman Singer, 2A Sutherland on Statutory
Construction § 47:16 (6th ed. 2000); see also Beecham v. United States, 511 U.S. 368,
371 (1994) (“That several items in a list share an attribute counsels in favor of
interpreting the other items as possessing that attribute as well.”). Thus, the pairing of
mind-altering substances with procedures calculated to disrupt profoundly the senses or
personality and the use of “other” to modify “procedures” shows that the use of such
substances must also cause a profound disruption of the senses or personality.

For drugs or procedures to rise to the level of “disrupt[ing] profoundly the senses
or personality,” they must produce an extreme effect. And by requiring that they be
“calculated” to produce such an effect, the statute requires for liability the defendant has
consciously designed the acts to produce such an effect.28 U.S.C. § 2340(2)(B). The
word “disrupt” is defined as “to break asunder; to part forcibly; rend,” imbuing the verb
with a connotation of violence. Webster’s New International Dictionary 753 (2d ed.
1935); se¢ Webster’s Third New International Dictionary 656 (1986) (defining disrupt as
“to break apart: Rupture” or “destroy the unity or wholeness of””); IV The Oxford English
Dictionary 832 (1989) (defining disrupt as “[t]o break or burst asunder; to break in
pieces; to separate forcibly”). Moreover, disruption of the senses or personality alone is
insufficient to fall within the scope of this subsection; instead, that disruption must be
profound. The word “profound” has a number of meanings, all of which convey a
significant depth. Webster’s New International Dictionary 1977 (2d ed. 1935) defines
profound as: “Of very pgreat depth; extending far below the surface or top;
unfathomablef;] . . . [cJoming from, reaching to, or situated at a depth or more than
ordinary depth; not superficial; deep-seated; chiefly with reference to the body; as a
profound sigh, wound, or pain{;] . . . [c}haracterized by intensity, as of feeling or quality;
deeply felt or realized; as, profound respect, fear, or melancholy; hence, encompassing;
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thoroughgoing; complete; as, profound sleep, silence, or ignorance.” See Webster’s
Third New International Dictionary 1812 (1986) (“having very great depth: extending far
below the surface . . . not superficial”). Random House Webster’s Unabridged
Dictionary 1545 (2d ed. 1999) also defines profound as “originating in or penetrating to
the depths of one’s being” or “pervasive or intense; thorough; complete” or “extending,
situated, or originating far down, or far beneath the surface.” By requiring that the
procedures and the drugs create a profound disruption, the statute requires more than that
the acts “forcibly separate” or “rend” the senses or personality. Those acts must
penetrate. to the core of an individual’s ability to perceive the world around him,
substantially interfering with his cognitive abilities, or fundamentally alter his
personality.

The phrase “disrupt profoundly the senses or personality” is not used in mental
health literature nor is it derived from clsewhere in U.S. law. Nonetheless, we think the
following examples would constitute a profound disruption of the senses or personality.
Such an effect might be seen in a drug-induced dementia. In such a state, the individual
suffers from significant memory impairment, such as the inability to retain any new
information or recall information about things previously of interest to the individual.
See DSM-IV at 134.% This impairment is accompanied by one or more of the following:
deterioration of language function, e.g., repeating sounds or words over and over again;
impaired ability to execute simple motor activities, e.g., inability to dress or wave
goodbye; “[in]ability to recognize [and identify] objects such as chairs or pencils” despite
normal visual functioning; or “[d}isturbances in executive level functioning,” i.¢., serious
impairment of abstract thinking. Id. at 134-35. Similarly, we think that the onset of
“brief psychotic disorder” would satisfy this standard. See id. at 302-03. In this
disorder, the individual suffers psychotic symptoms, including among other things,
delusions, hallucinations, or even a catatonic state. This can last for one day or even one
month. See id. We likewise think that the onset of obsessive-compulsive disorder
behaviors would rise to this level. Obsessions are intrusive thoughts unrelated to reality.
They are not simple worries, but are repeated doubts or even “aggressive or horrific
impulses.” See id. at 418. The DSM-IV further explains that compulsions include
“repetitive behaviors (e.g., hand washing, ordering, checking)” and that “[b}y definition,
[they] are either clearly excessive or are not connected in a realistic way with what they
are designed to neutralize or prevent.” See id. Such compulsions or obsessions must be
“time-consuming.” See id. at 419. Moreover, we think that pushing someone to the
brink of suicide, particularly where the person comes from a culture with strong taboos
against suicide, and it is evidenced by acts of scif-mutilation, would be a sufficient
disruption of the personality to constitute a “profound disruption.” These examples, of
course, are in no way intended to be exhaustive list. Instead, they are merely intended to

* Published by the American Psychiatric Association, and written as a collaboration of over a thousand
psychiatrists, the DSM-IV is commonly used in U.S. courts as a source of information regarding mental
health issues and is likely to be used in trial sheuld charges be brought that allege this predicate act. See,
e.g., Atkins v. Virginia, 122 S, Ct. 2242, 2245 n.3 (2002); Kansas v. Crane, 122 S. Ct. 867, 871 (2002);
Kansas v. Hendricks, 521 U.S. 346, 359-60 (1997); McClean v. Merrifield, No. 00-CV-0120E(SC), 2002
WL 1477607 at *2 0.7 (W.D.N.Y. June 28, 2002); Peeples v. Coastal Office Prods., 203 F. Supp. 2d. 432,
439 (D. Md. 2002); Lassiegne v. Teco Bell Corp., 202 F. Supp. 2d 512, 519 (E.D. La. 2002).
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illustrate the sort of mental health effects that we believe would accompany an action
severe enough to amount to one that “disrupt{s] profoundly the senses or the personality.”

The third predicate act listed in Section 2340(2) is threatening a prisoner with
“imminent death.” 18 U.S.C. § 2340(2)(C). The plain text makes clear that a threat of
death alone s insufficient; the threat must indicate that death is “imminent.” The “threat
of imminent death” is found in the common law as an element of the defense of duress.
See Bailey, 444 U.S. at 409. “[Wlhere Congress borrows terms of art in which are
accumulated the legal tradition and meaning of centuries of practice, it presumably
knows and adopts the cluster of ideas that were attached to each borrowed word in the
body of learning from which it was taken and the meaning its use will convey to the
judicial mind unless otherwise instructed. In such case, absence of contrary direction
may be taken as satisfaction with widely accepted definitions, not as a departure from
them.” Morissette v. United States, 342 U.S. 246, 263 {1952). Common law cases and
legislation generally define imminence as requiring that the threat be almost immediately
forthcoming. 1 Wayne R. LaFave & Austin W. Scott, Jr., Substantive Criminal Law §
5.7, at 655 (1986). By contrast, threats referring vaguely to things that might happen in
the future do not satisfy this immediacy requirement. See United States v. Fiore, 178
F.3d 917, 923 (7th Cir. 1999). Such a threat fails to satisfy this requirement not because
it is too remote in time but because there is a lack of certainty that it will occur. Indeed,
timing is an indicator of certainty that the harm will befall the defendant. Thus, a vague
threat that someday the prisoner might be killed would not suffice. Instead, subjecting a
prisoner to mock executions or playing Russian roulette with him would have sufficient
immediacy to constitute a threat of imminent death. Additionally, as discussed earlier,
we believe that the existence of a threat must be assessed from the perspective of a
reasonable person in the same circumstances.

Fourth, if the official threatens to do anything previously described to a third
party, or commits such an act against a third party, that threat or action can serve as the
necessary predicate for prolonged mental harm. See 18 U.S.C. § 2340(2)(D). The statute
does not require any relationship between the prisoner and the third party.

3. Legislative History

The legislative history of Sections 2340-2340A is scant. Neither the definition of
torture nor these sections as a whole sparked any debate. Congress criminalized this
conduct to fulfill U.S. obligations under the U.N. Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (“CAT"™), adopted Dec. 10, 1984,
S. Treaty Doc. No. 100-20 (1988), 1465 U.N.T.S. 85 (entered into force June 26, 1987),
which requires signatories to “ensure that all acts of torture are offenses under its criminal
law.” CAT art. 4. These sections appeared only in the Senate version of the Foreign
Affairs Authorization Act, and the conference bill adopted them without amendment. See
H. R. Conf. Rep. No. 103-482, at 229 (1994). The only light that the legislative history
sheds reinforces what is already obvious from the texts of Section 2340 and CAT:
Congress intended Section 2340’s definition of torture to track the definition set forth in
CAT, as clucidated by the United States’ reservations, understandings, and declarations
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submitted as part of its ratification. Sée S. Rep. No. 103-107, at 58 (1993) (“The
definition of torture emanates directly from article 1 of the Convention.™); id. at 58-59
{“The definition for ‘severe mental pain and suffering’ incorporates the understanding
made by the Senate concemning this term.”).

4. Summary .

Section 2340’s definition of torture must be read as a sum of these component
parts. See Argentine Rep. v. Amerada Hess Shipping Corp., 488 U.S. 428, 434-35 (1989)
(reading two provisions together to determine statute’s meaning); Bethesda Hosp. Ass'n
v. Bowen, 485 U.S. 399, 405 (1988) (looking to “the language and design of the statute as
a whole” to ascertain a statute’s meaning). Each component of the definition emphasizes
that torture is not the mere infliction of pain or suffering on another, but is instead a step
well removed. The victim must experience intense pain or suffering of the kind that is
equivalent to the pain that would be associated with serious physical injury so severe that
death, organ failure, or permanent damage resulting in a loss of significant body fiunction
will likely result. If that pain or suffering is psychological, that suffering must result
from one of the acts set forth in the statute. In addition, these acts must cause long-term
mental harm. Indeed, this view of the criminal act of torture is consistent with the term’s
common meaning. Torture is generally understood to involve “intense pain™ or
“excruciating pain,” or put another way, “extreme anguish of body or mind.” Black’s
Law Dictionary at 1498 (7th Ed. 1999); Random House Webster’s Unabridged
Dictionary 1999 (1999); Webster’s New International Dictionary 2674 (2d ed. 1935). In
short, reading the definition of torture as a whole, it is plain that the term encompasses
only extreme acts.®

¢ Torture is a term also found in state law. Some states expressly proscribe “murder by torture.” See, e.g.,
Idaho Code § 18-4001 (Michie 1997); N.C. Gen. Stat. Ann. § 14-17 (1999) ; see also Me. Rev. Stat. Ann.
tit. 17-A, § 152-A (West Supp. 2001) (aggravated attempted murder is “{tjhe attempted murder . . .
accompanied by torture, sexual assault or other extreme cruelty inflicted upon the victim™). Other states
have made torture an aggravating factor supporting imposition of the death penalty. See, e.g,, Ark. Code
Apn. § 5-4-604(8XB); Del. Code Ann. tit. 11, § 4209(eX1X0) (1995); Ga. Code Ann. § 17-10-30(bX7)
(1997); ; 720 1. Comp. Stat. Ann, 5/9-1(b)(14) (West Supp. 2002); Mass. Ann. Laws ch. 279, § 6%(a)
(Law. Co-op. 1992); Mo. Ann. Stat. § 565.032(2X7) (West 1999); Nev. Rev. Stat. Ann. 200-033(8) (Michie
2001); N 1. Stat. Ann. § 2C:11-3 (West Supp. 2002) (same); Tenn. Code Ann. § 39-13-204(i)5) (Supp.
2001); see also Alaska Stat. § 12.55.125(2)(3) (2000) {term of 99 years’ imprisorment mandatory where
defendant subjected victim to “substantial physical torture™). All of these laws support the conclusion that
torture is generally an extreme act far beyond the infliction of pain or suffering alone.

California law is illustrative on this point. The California Penal Code not only makes torture itself
an offense, see Cal. Penal Code § 206 (West Supp. 2002), it also prohibits murder by torture, see Cal. Penal
Code § 189 (West Supp. 2002), and provides that torture is an aggravating circumstance supporting the
imposition of the death penalty, see Cal. Penal Code § 190.2 (West Supp. 2002). California’s definitions of
torture demonstrate that the term is reserved for especially cruel acts inflicting serious injury. Designed to
“fill[] a gap in existing law dealing with extremely violent and callous criminal conduct{,]” Peaple v. Hale,
88 Cal. Rpir, 2d 904, 913 (1999) (internal quotation marks and citation omitted), Section 206 defines the
offense of torture as:

{e]very person who, with the intent fo cause cruel or extreme pain and suffering for the
purpose of revenge, extortion, persuasion, or for any sadistic purpose, inflicts great bodily
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11 U.N. Convention Against Torture and Other Cruel Inhuman or Degrading
Treatment or Punishment.

Because Congress enacted the criminal prohibition against torture to implement
CAT, we also examine the treaty’s text and history to develop a fuller understanding of
the context of Sections 2340~-2340A. As with the statute, we begin our analysis with the
treaty’s text. See Eastern Airlines Inc. v. Floyd, 499 U.S. 530, 534-35 (1991) (“When
interpreting a treaty, we begin with the text of the treaty and the context in which the
written words are used.) (quotation marks and citations omitted). CAT defines torture
as:

any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from him
or a third person information or a confession, punishing him for an act he
or a third person has committed or is suspected of having committed, or
intimidating or coercing him or a third person, or for any reason based on
discrimination of any kind, when such pain or suffering is inflicted by or
at the instigation of or with the consent or acquiescence of a public official
or other person acting in an official capacity.

Article 1(1) (emphasis added). Unlike Section 2340, this definition includes a list of
purposes for which such pain and suffering is inflicted. The prefatory phrase “such
purposes as” makes clear that this list is, however, illustrative rather than exhaustive.
Accordingly, severe pain or suffering need not be inflicted for those specific purposes to
constitute torture; instead, the perpetrator must simply have a purpose of the same kind.

injury . . . upon the person of another, is guilty of torture. The crime of torture does not
require any proof that the victim suffered pain.

{Emphasis added). With respect to sections190.2 and 189, neither of which are statutorily defined,
California courts have recognized that torture generally means an “[alct or process of inflicting severe pain,
esp[ecially] as a punishment to extort confession, or in revenge. . . . Implicit in that definition is the
requirement of an intent to cause pair and suffering in addition to death.” People v. Barrera, 18 Cal. Rptr.
2d 395, 399 (Ct. App. 1993) (quotation marks and citation omitted). Further, “‘murder by torturc was and
is considered among the most reprehensible types of murder because of the calculated nature of the acts
causing death.” Id. at 403 (quoting People v. Wiley, 133 Cal. Rptr. 135, 138 (1976) (in bank)). The
definition of murder by torture special circumstance, proscribed under Cal. Penal Code § 190.2, likewise
shows an attempt to reach the most heinous acts imposing pain beyond that which a victim suffers through
death alone. To establish murder by torture special circumstance, the “intent to kill, intent to torture, and
infliction of an extremely painful act upon a living victim” must be present. People v. Bemore, 94 Cal.
Rptr. 2d 840, 861 (2000). The intent to torture is characterized by a “sadistic intent to cause the victim to
suffer pain in addition to the pain of death.”™ /d. at 862 (quoting People v. Davenport, 221 Cal. Rptr. 794,
875 (1985)). Like the Torture Victims Protection Act and the Convention Against Torture, discussed infra
at Parts 11 and 111, each of these California prohibitions against torture require an evil intent—such as
cruelty, revenge or even sadism. Section 2340 does not require this additional intent, but as discussed
supra pp. 2-3, requires that the individual specifically intended to cause severe pain or suffering.
Furthermore, unlike Section 2340, neither section 189 nor section 206 appear to require proof of actual pain
to establish torture.

14
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More importantly, like Section 2340, the pain and suffering must be severe to reach the
threshold of torture. Thus, the text of CAT reinforces our reading of Section 2340 that
torture must be an extreme act.”

CAT also distinguishes between torture and other acts of cruel, inhuman, or
degrading treatment or punishment® Article 16 of CAT requires state parties to
“undertake to prevent . . . other acts of cruel, inhuman or degrading treatment or
punishment which do not amount to torture as defined in article 1.” (Emphasis added).
CAT thus establishes a category of acts that are not to be committed and that states must
endeavor to prevent, but that states need not criminalize, leaving those acts without the
stigma of criminal penalties. CAT reserves criminal penalties and the stigma attached to
those penalties for torture alone. In so doing, CAT makes clear that torture is at the
farthest end of impermissible actions, and that it is distinct and separate from the lower
level of “cruel, inhuman, or degrading treatment or punishment.” This approach is in
keeping with CAT’s predecessor, the U.N. Declaration on the Protection from Torture.
That declaration defines torture as “an aggravated and deliberate form of cruel, inhuman
or degrading treatment or punishment.” Declaration on Protection from Torture, UN Res.
3452, Art. 1(2) (Dec. 9, 1975).

7 To be sure, the text of the treaty requires that an individual act “intentionally.” This language might be
read to require only general intent for violations of the Torture Convention. We believe, however, that the
better interpretation is that that the use of the phrase “intentionally” also created a specific intent-type
standard. In that event, the Bush administration’s understanding represents only an explanation of how the
United States intended to implement the vague language of the Torture Convention. If, however, the
Convention established a general intent standard, then the Bush understanding represents a modification of
the obligation undertaken by the United States.

® Common article 3 of Geneva Convention on prisoners of war, Convention Relative to the Treatment of
Prisoners of War, 6 US.T. 3517 (“Geneva Convention I1I”) contains somewhat similar language. Article
3(1)a) prohibits “violence to life and person, in particular murder of all kinds, mutilation, cruel treatment
and torture.” (Emphasis added). Article 3(1){(c) additionally prohibits “outrages upon personal dignity, in
particular, humiliating and degrading treatment.” Subsection (¢) nmst forbid more conduct than that
already covered in subsection () otherwise subsection (c) would be superfluous. Common articie 3 does
not, however, define either of the phrases “outrages upon personal dignity” or “humiliating and degrading
freatment.” International criminal tribunals, such as those respecting Rwanda and former Yugoslavia have
used common article 3 to try individuals for committing inhuman acts lacking any military necessity
whatsoever. Based on our review of the case law, however, these tribunals have not yet articulated the full
scope of conduct prohibited by commen article 3. Memorandum for John C. Yoo, Deputy Assistant
Attorney General, Office of Legal Counsel, from James C. Ho, Attorney-Advisor, Office of Legal Counsel,
Re: Possible Imterpretations of Common Article 3 of the 1949 Geneva Convention Relative to the
Treatment of Prisoners of War (Feb. 1, 2002).

We note that Section 2340A and CAT protect any individual from torture. By contrast, the
standards of conduct established by common article 3 of Convention III, do not apply to “an armed conflict
between a nation-state and a transnational terrorist organization.” Memorandum for Alberto R. Gonzales,
Connsel to the President and William J. Haynes, II, General Counsel, Department of Defense, from Jay S.
Bybee, Assistant Attorney General, Office of Legal Counsel, Re: Application of Treaties and Laws to al
Qaeda and Taliban Detainees at 8 (Jan. 22, 2002).
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A, Ratification History

Executive branch interpretation of CAT further supports our conclusion that the
treaty, and thus Section 2340A, prohibits only the most extreme forms of physical or
mental harm. As we have previously noted, the “division of treaty-making responsibility
between the Senate and the President is essentially the reverse of the division of law-
making authority, with the President being the drafisman of the treaty and the Senate
holding the authority to grant or deny approval.” Relevance of Senate Ratification
History to Treaty Interpretation, 11 Op. O.L.C. 28, 31 (Apr. 9, 1987) (“Sofaer
Memorandum™). Treaties are negotiated by the President in his capacity as the “sole
organ of the federal government in the field of international relations.” United States v.
Curtiss-Wright Export Corp., 299 U.S. 304, 320 (1936). Moreover, the President is
responsible for the day-to-day interpretation of a treaty and retains the power to
unilaterally terminate a treaty. See Goldwater v. Carter, 617 F.2d 697, 707-08 (D.C.
Cir.) (en banc) vacated and remanded with instructions to dismiss on other grounds, 444
U.8. 996 (1979). The Executive’s interpretation is to be accorded the greatest weight in
ascertaining a treaty’s intent and meaning, See, e.g., United States v. Stuart, 489 U.S.
353, 369 (1989) (“‘the meaning attributed to treaty provisions by the Government
agencies charged with their negotiation and enforcement is entitled to great weight™)
(quoting Sumitomo Shoji America, Inc. v. Avagliano, 457 U.S. 176, 184-85 (1982));
Kolovrat v. Oregon, 366 U.S. 187, 194 (1961) (“While courts interpret treaties for
themselves, the meaning given them by the department of government particularly
charged with their negotiation and enforcement is given great weight.”); Chariton v.
Kelly, 229 U.S. 447, 468 (1913) (“A construction of a treaty by the political departments
of the government, while not conclusive upon a court . . ., is nevertheless of much

weight.”).

A review of the Executive branch’s interpretation and understanding of CAT
reveals that Congress codified the view that torture included only the most extreme forms
of physical or mental harm. When it submitted the Convention to the Senate, the Reagan
administration took the position that CAT reached only the most heinous acts. The
Reagan administration included the following understanding:

The United States understands that, in order to constitute torture, an act
must be a deliberate and calculated act of an extremely cruel and inhuman
nature, specifically intended to inflict excruciating and agonizing physical
or mental pain or suffering.

8. Treaty Doc. No. 100-20, at 4-5. Focusing on the treaty’s requirement of “severity,”
the Reagan administration concluded, “The extreme nature of torture is further
emphasized in [this] requirement.” 8. Treaty Doc. No. 100-20, at 3 (1988); S. Exec. Rep.
101-30, at 13 (1990). The Reagan administration also determined that CAT’s definition
of torture fell in line with “United States and international usage, [where it] is usually
reserved for extreme deliberate and unusually cruel practices, for example, sustained
systematic beatings, application of electric currents to sensitive parts of the body and
tying up or hanging in positions that cause extreme pain.” S. Exec. Rep. No. 101-30, at
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14 (1990). In interpreting CAT’s definition of torture as reaching only such extreme acts,
the Reagan administration underscored the distinction between torture and other cruel,
inhuman, or degrading treatment or punishment. In particular, the administration
declared that article 1’s definition of torture ought to be construed in light of article 16.
See S. Treaty Doc. No. 100-20, at 3. Based on this distinction, the administration
concluded that: ““Torture’ is thus to be distinguished from lesser forms of cruel,
inhuman, or degrading treatment or punishment, which are to be deplored and prevented,
but are not so universally and categorically condemned as to warrant the severe legal
consequences that the Convention provides in case of torture.” 8. Treaty Doc. 100-20, at
3. Moreover, this distinction was “adopted in order to emphasize that torture is at the
extreme end of cruel, inhuman and degrading treatment or punishment.” S. Treaty Doc.
No. 100-20, at 3. Given the extreme nature of torture, the administration concluded that
“rough treatment as generally falls into the category of ‘police brutality,” while
deplorable, does not amount to ‘torfure.” S. Treaty Doc. No. 100-20, at 4.

Although the Reagan administration relicd on CAT’s distinction between torture
and “cruel, inhuman, or degrading treatment or punishment,” it viewed the phrase “cruel,
inhuman, or degrading treatment or punishment” as vague and lacking in a universally
accepted meaning. Of even greater concern to the Reagan administration was that
because of its vagueness this phrase could be construed to bar acts not prohibited by the
U.S. Constitution. The administration pointed to Case of X v. Federal Republic of
Germany as the basis for this concern. In that case, the European Court of Human Rights
determined that the prison officials’ refusal to recognize a prisoner’s sex change might
constitute degrading treatment. See S. Treaty Doc. No. 100-20, at 15 (citing European
Commission on Human Rights, Dec. on 4dm., Dec. 15, 1977, Case of X v. Federal
Republic of Germany (No. 6694/74), 11 Dec. & Rep. 16)). As a result of this concern,
the Administration added the following understanding:

The United States understands the term, ‘cruel, inhuman or degrading
treatment or punishment,” as used in Article 16 of the Convention, to mean
the cruel, unusual, and inhumane treatment or punishment prohibited by
the Fifth, Eighth and/or Fourteenth Amendments to the Constitution of the
United States.”

S. Treaty Doc. No. 100-20, at 15-16. Treatment or punishment must therefore rise to the
level of action that U.S. courts have found to be in violation of the U.S. Constitution in
order to constitute cruel, inhuman, or degrading treatment or punishment. That which
fails to rise to this level must fail, a fortiori, to constitute torture under Section 2340.°

® The vagueness of “cruel, inhuman and degrading treatment” enables the term to have 2 far-ranging reach.
Article 3 of the European Convention on Human Rights similarly prohibits such treatment. The European
Court of Human Rights has construed this phrase broadly, even assessing whether such treatment has
occurred from the subjective stand point of the victim. See Memorandum from James C. Ho, Attomey-
Advisor to John C. Yoo, Deputy Assistant Attomney General, Re: Possible Interpretations of Common
Article 3 of the 1949 Geneva Convention Relative to the Treatment of Prisoners of War (Feb, 1, 2002)
{finding that European Court of Human Right’s construction of inhuman or degrading treatment “is broad
enough to arguably forbid even standard U.S. law enforcement interrogation techniques, which endeavor to
break down a detainee’s ‘moral resistance’ to answering questions.™).
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The Senate did not give its advice and consent to the Convention until the first
Bush administration. Although using less vigorous rhetoric, the Bush administration
joined the Reagan administration in interpreting torture as only reaching extreme acts.
To ensure that the Convention’s reach remained limited, the Bush administration
submitted the following understanding:

The United States understands that, in order to constitute torture, an act
must be specifically intended to inflict severe physical or mental pain or
suffering and that mental pain or suffering refers to prolonged mental pain
caused by or resulting from (1) the intentional infliction or threatened
infliction of severe physical pain or suffering; (2) administration or
application, or threatened administration or application, of mind altering
substances or other procedures calculated to disrupt profoundly the senses
or the personality; (3) the threat of imminent death; or (4) the threat that
another person will imminently be subjected to death, severe physical pain
or suffering, or the administration or application of mind-altering
substances or other procedures calculated to disrupt profoundly the senses
or personality.

S. Exec. Rep. No. 101-30, at 36. This understanding accomplished two things. First, it
ensured that the term “intentionally” would be understood as requiring specific intent.
Second, it added form and substance to the otherwise amorphous concept of mental pain
or suffering. In so doing, this understanding ensured that mental torture would rise to a
severity seen in the context of physical torture. The Senate ratified CAT with this
understanding, and as is obvious from the text, Congress codified this understanding
almost verbatim in the criminal statute.

To be sure, it might be thought significant that the Bush administration’s language
differs from the Reagan administration understanding. The Bush administration said that
it had altered the CAT understanding in response to criticism that th¢ Reagan
administration’s original formulation had raised the bar for the level of pain necessary for
the act or acts to constitute torture. See Convention Against Torture: Hearing Before the
Senate Comm. On Foreign Relations, 101st Cong. 9-10 (1990} (“1990 Hearing”)
{(prepared statement of Hon. Abraham D. Sofaer, Legal Adviser, Department of State).
While it is true that there are rhetorical differences between the understandings, both
administrations consistently emphasize the extraordinary or extreme acts required to
constitute torture. As we have seen, the Bush understanding as codified in Section 2340
reaches only extreme acts. The Reagan understanding, like the Bush understanding,
ensured that “intentionally” would be understood as a specific intent requirement.

Moreover, despite the Reagan and Bush administrations’ efforts to limit the reach of the cruel,
inhuman and degrading treatment language, it appears to still have a rather limitless-reach. See id.
{describing how the Eighth Amendment ban on “cruel and unusual punishment” has been used by courts to,
inter alia, “engage in detailed regulation of prison conductions, including the exact size cells, exercise, and
recreational activities, quality of food, access to cable television, internet, and law libraries.”)
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Though the Reagan administration required that the “act be deliberate and calculated”
and that it be inflicted with specific intent, in operation there is little difference between
requiring specific intent alone and requiring that the act be deliberate and calculated. The
Reagan understanding’s also made express what is obvious from the plain text of CAT:
torture is an extreme form of cruel and inhuman treatment. The Reagan administration’s
understanding that the pain be “excruciating and agonizing” is in substance not different
from the Bush administration’s proposal that the pain must be severe.

The Bush understanding simply took a rather abstract concept-—excruciating and
agonizing mental pain—and gave it a more concrete form. Executive branch
representations made to the Senate support our view that there was little difference
between these two understandings and that the further definition of mental pain or
suffering merely sought remove the vagueness created by concept of “agonizing and
excruciating” mental pain. See 1990 Hearing, at 10 (prepared statement of Hon.
Abraham D. Sofaer, Legal Adviser, Department of State) (“no higher standard was
intended” by the Reagan administration understanding than was present in the
Convention or the Bush understanding); id. at 13-14 (statement of Mark Richard, Deputy
Assistant Attorney General, Criminal Division, Department of Justice) (“In an effort to
overcome this unacceptable element of vagueness [in the term “mental pain”), we have
proposed an understanding which defines severe mental pain constituting torture with
sufficient specificity . . . to protect innocent persons and meet constitutional due process
requirements.”)  Accordingly, we believe that the two definitions submitted by the
Reagan and Bush administrations had the same purpose in terms of articulating a legal
standard, namely, ensuring that the prohibition against torture reaches only the most
extreme acts. Ultimately, whether the Reagan standard would have been even higher is a
purely academic question because the Bush understanding clearly established a very high
standard.

Executive branch representations made to the Senate confirm that the Bush
administration maintained the view that torture encompassed only the most extreme acts.
Although the ratification record, i.e., testimony, hearings, and the like, is generally not
accorded great weight in interpreting treaties, authoritative statements made by
representatives of the Executive Branch are accorded the most interpretive value. See
Sofaer Memorandum, at 35-36. Hence, the testimony of the executive branch witnesses
defining torture, in addition to the reservations, understandings and declarations that were
submitted to the Senate by the Executive branch, should carry the highest interpretive
value of any of the statements in the ratification record. At the Senate hearing on CAT,
Mark Richard, Deputy Assistant Attorney General, Criminal Division, Department of
Justice, offered extensive testimony as to the meaning of torture. Echoing the analysis
submitted by the Reagan administration, he testified that “{tJorture is understood to be
that barbaric cruelty which lies at the top of the pyramid of human rights misconduct.”
1990 Hearing, at 16 (prepared statement of Matk Richard). He further explained, “As
applied to physical torture, there appears to be some degree of consensus that the concept
involves conduct, the mere mention of which sends chills down one’s spine[.]” Zd.
Richard gave the following examples of conduct satisfying this standard: “the needle
under the fingernail, the application of electrical shock to the genital area, the piercing of
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eyeballs, etc.” Jd. In short, repeating virtually verbatim the terms used in the Reagan
understanding, Richard explained that under the Bush administration’s submissions with
the treaty “the essence of torture” is treatment that inflicts * “excruciating and agonizing
physical pain.” Id. (emphasis added).

As to mental torture, Richard testified that “no international consensus had
emerged [as to] what degree of mental suffering is required to constitute torture[,}]” but
that it was nonetheless clear that severe mental pain or suffering “does not encompass the
normal legal compulsions which are properly a part of the criminal justice system[:]
interrogation, incarceration, prosecution, compelled testimony against a friend, etc,—
notwithstanding the fact that they may have the incidental effect of producing mental
strain.” Id. at 17. According to Richard, CAT was intended to “condemn as torture
intentional acts such as those designed to damage and destroy the human personality.”
Id. at 14. This description of mental suffering emphasizes the requirement that any
mental harm be of significant duration and lends further support for our conclusion that
mind-altering substances must have a profoundly disruptive effect to serve as a predicate
act.

Apart from statements from Executive branch officials, the rest of a ratification
record is of little weight in interpreting a treaty. See gemerally Sofaer Memorandum.
Nonetheless, the Senate understanding of the definition of torture largely echoes the
administrations® views. The Senate Foreign Relations Committee Report on CAT
opined: *[flor an act to be ‘torture’ it must be an extreme form of cruel and inhuman
treatment, cause severe pain and suffering and be intended to cause severe pain and
suffering.” S. Exec. Rep. No. 101-30, at 6 (emphasis added). Moreover, like both the
Reagan and Bush administrations, the Senate drew upon the distinction between torture
and cruel, inhurnan or degrading treatment or punishment in reaching its view that torture
was extreme.'® Finally, the Senate concurred with the administrations’ concemn that
“cruel, inhuman, or degrading treatment or punishment” could be construed to establish a
new standard above and beyond that which the Constitution mandates and supported the
inclusion of the reservation establishing the Constitution as the baseline for determining
whether conduct amounted to cruel, inhuman, degrading treatment or punishment. See
136 Cong. Rec. 36,192 (1990); S. Exec. Rep. 101-30, at 39,

B. Negotiating History

CAT’s negotiating history also indicates that its definition of torture supports our
reading of Section 2340. The state parties endeavored to craft a definition of torture that
reflected the term’s gravity. During the negotiations, state parties offered various
formulations of the definition of torture to the working group, which then proposed a

' Hearing testimony, though the least weighty evidence of meaning of all of the ratification record, is not
to the contrary. Other examples of torture mentioned in testimony similarly reflect acts resulting in intense
pain: the “gouging out of childrens’ [sic] eyes, the torture death by molten rubber, the use of electric
shocks,” cigarette burns, hanging by hands or feet. 1990 Hearing at 45 (Statement of Winston Nagan,
Chairman, Board of Directors, Amnesty International USA); id. at 79 (Statement of David Weissbrodt,
Professor of Law, University of Minnesota, on behalf of the Center for Victims of Torture, the Minnesota
Lawyers International Human Rights Committee).
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definition based on those formulations. Almost all of these suggested definitions
illustrate the consensus that torture is an extreme act designed to cause agonizing pain.
For example, the United States proposed that torture be defined as “includ[ing] any act by
which extremely severe pain or suffering . . . is deliberately and maliciously inflicted on a
person.” J. Herman Burgers & Hans Danelius, The United Nations Convention Against
Torture: A Handbook on the Convention Against Torture and Other Cruel Inhuman and
Degrading Treatment or Punishment 41 (1988) (“CAT Handbook™). The United
Kingdom suggested an even more restrictive definition, i.e., that torture be defined as the
“systematic and intentional infliction of extreme pain or suffering rather than intentional
infliction of severe pain or suffering.” /d. at 45 (emphasis in original). Ultimately, in
choosing the phrase “severe pain,” the parties concluded that this phrase “sufficient{ly] . .
. convey[ed] the idea that only acts of a certain gravity shall . . . constitute torture.” Id. at
117.

In crafling such a definition, the state parties also were acutely aware of the
distinction they drew between torture and cruel, inhuman, or degrading treatment or
punishment. The state parties considered and rejected a proposal that would have defined
torture merely as cruel, inhuman or degrading treatment or punishment. See id. at 42.
Mirroring the Declaration on Protection From Torture, which expressly defined torture as
an “aggravated and deliberate form of cruel, inhuman or degrading treatment or
punishment,” some state parties proposed that in addition to the definition of torture set
out in paragraph 2 of article 1, a paragraph defining torture as “an aggravated and
deliberate form of cruel, inhuman or degrading treatment or punishment” should be
included. See id. at 41; see also S. Treaty Doc. No. 100-20, at 2 (the UN. Declaration
on Protection from Torture (1975) served as “a point of departure for the drafting of
[CATJ”). In the end, the parties concluded that the addition of such a paragraph was
superfluous because Article 16 “implfies] that torture is the gravest form of such
treatment or punishment.” CAT Handbook at 80; see S. Exec. Rep. No. 101-30, at 13
(“The negotiating history indicates that [the phrase ‘which do not amount to torture’} was
adopted in order to emphasize that torture is at the extreme end of cruel, inhuman and
degrading treatment or punishment and that Article 1 should be construed with this in
mind.”).

Additionally, the parties could not reach a consensus about the meaning of “cruel,
inhuman, or degrading treatment or punishment.” See CAT Handbook at 47. Without a
consensus, the parties viewed the term as simply “‘too vague to be included in a
convention which was to form the basis for criminal legislation in the Contracting
States.” Id. This view evinced by the parties reaffirms the interpretation of CAT as
purposely reserving criminal penalties for torture alone.

CAT’s negotiating history offers more than just support for the view that pain or
suffering must be extreme to amount to torture. First, the negotiating history suggests
that the harm sustained from the acts of torture need not be permanent. In fact, “the
United States considered that it might be useful to develop the negotiating history which
indicates that although conduct resulting in permanent impairment of physical or mental
faculties is indicative of torture, it is not an essential element of the offence.” Id. at 44.
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Second, the state parties to CAT rejected a proposal to include in CAT’s definition of
torture the use of truth drugs, where no physical harm or mental suffering was apparent.
This rejection at least suggests that such drugs were not viewed as amounting to torture
perse. Seeid. at42.

C. Summary

The text of CAT confirms our conclusion that Section 2340A was intended to
proscribe only the most egregious conduct. CAT not only defines torture as involving
severe pain and suffering, but also it makes clear that such pain and suffering is at the
extreme end of the spectrum of acts by reserving criminal penalties solely for torture.
Executive interpretations confirm our view that the treaty (and hence the statute)
prohibits only the worst forms of cruel, inhuman, or degrading treatment or punishment.
The ratification history further substantiates this interpretation. Even the negotiating
history displays a recognition that torture is a step far-removed from other cruel, inhuman
or degrading treatment or punishment. In sum, CAT’s text, ratification history and
negotiating history all confirm that Section 2340A reaches only the most heinous acts.

1.  U.S. Judicial Interpretation

There are no reported cases of prosecutions under Section 2340A. See Beth
Stephens, Corporate Liability: Enforcing Human Rights Through Domestic Litigation, 24
Hastings Int’] & Comp. L. Rev. 401, 408 & n.29 (2001); Beth Van Schaack, In Defense
of Civil Redress: The Domestic Enforcement of Human Rights Norms in the Context of
the Proposed Hague Judgments Convention, 42 Harv. Int’l L. J. 141, 148-49 (2001);
Curtis A. Bradley, Universal Jurisdiction and U.S. Law, 2001 U. Chi. Legal F. 323, 327-
28. Nonetheless, we are not without guidance as to how United States courts would
approach the question of what conduct constitutes torture. Civil suits filed under the
Torture Victims Protection Act (“TVPA”™), 28 U.S.C. § 1350 note (2000), which supplies
a tort remedy for victims of torture, provide insight into what acts U.S. courts would
conclude constitute torture under the criminal statute.

The TVPA contains a definition similar in some key respects to the one set forth
in Section 2340. Moreover, as with Section 2340, Congress intended for the TVPA’s
definition of torture to follow closely the definition found in CAT. See Xuncax v.
Gramajo, 886 F. Supp. 162, 176 n.12 (D. Mass 1995) (noting that the definition of torture
in the TVPA tracks the definitions in Section 2340 and CAT)." The TVPA defines
torture as:

" See also 137 Cong. Rec. 34,785 (statement of Rep. Mazzoli) (“Torture is defined in accordance with the
definition contained in [CAT]"); see also Torture Victims Portection Act: Hearing and Markup on HR.
1417 Before the Subcomm, On Human Rights and International Organizations of the House Comm. on
Foreign Affairs, 100th Cong. 38 (1988) (Prepared Stateroent of the Association of the Bar of the City of
New York, Committee on International Human Rights) (“This language essentially tracks the definition of
‘torture’ adopted in the Torture Convention.”).
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(1). . . any act, directed against an individual in the offender's
custody or physical control, by which severe pain or suffering (other than
pain or suffering arising only from or inherent in, or incidental to, lawful
sanctions), whether physical or mental, is intentionally inflicted on that
individual for such purposes as obtaining from that individual or a third
person information or a confession, punishing that individual for an act
that individual or a third person has committed or is suspected of having
committed, intimidating or coercing that individual or a third person, or
for any reason based on discrimination of any kind; and

(2) mental pain or suffering refers to prolonged mental harm
caused by or resulting from—

(A) the intentional infliction or threatened infliction of severe physical
pain or suffering;

(B) the administration or application, or threatened administration or
application, of mind altering substances or other procedures calculated to
disrupt profoundly the senses or the personality;

(C) the threat of imminent death; or

(D) the threat that another individual will imminently be subjected to death,
severe physical pain or suffering, or the administration or application of mind
altering substances or other procedures calculated to disrupt profoundly the senses
or personality.

28 U.S.C. § 1350 note § 3(b). This definition differs from Section 2340’s definition in
two respects. First, the TVPA definition contains an illustrative list of purposes for
which such pain may have been inflicted. See id. Second, the TVPA includes the phrase
“arising only from or inherent in, or incidental to lawful sanctions™; by contrast, Section
2340 refers only to pain or suffering “incidental to lawful sanctions.” Jd. Because the
purpose of our analysis here is to ascertain acts that would cross the threshold of
producing “severe physical or mental pain or suffering,” the list of illustrative purposes
for which it is inflicted, generally would not affect this analysis."> Similarly, to the extent
that the absence of the phrase “arising only from or inherent in” from Section 2340 might
affect the question of whether pain or suffering was part of lawful sanctions and thus not
torture, the circumstances with which we are concerned here are solely that of
interrogations, not the imposition of punishment subsequent to judgment. These
differences between the TVPA and Section 2340 are therefore not sufficiently significant
to undermine the usefulness of TVPA cases here.?

'2 This list of purposes is illustrative only. Nevertheless, demonstrating that a defendant harbored any of
these purposes “may prove valuable in assisting in the establishment of intent at trial.” Matthew Lippman,
The Development and Drafting of the United Nations Convention Against Torture and Other Cruel
Inhuman or Degrading Treatment or Punishment, 17 B.C. Int"l & Comp. L. Rev. 275, 314 (1994).

o The TVPA also requires that an individual act “intentionally.” As we noted with respect to the
text of CAT, see supra n. 7, this language might be construed as requiring general intent. It is not clear
that this is so. We need not resolve that question, however, because we review the TVPA cases solely to
address the acts that would satisfy the threshold of inflicting “severe physical or mental pain or suffering.”
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In suits brought under the TVPA, courts have not engaged in any lengthy analysis
of what acts constitute torture. In part, this is due to the nature of the acts alleged.
Almost ail of the cases involve physical torture, some of which is of an especially cruel
and even sadistic nature. Nonetheless, courts appear to lock at the entire course of
conduct rather than any one act, making it somewhat akin to a totality-of-the-
circumstances analysis. Because of this approach, it is difficult to take a specific act out
of context and conclude that the act in isolation would constitute torture. Certain acts do,
however, consistently reappear in these cases or are of such a barbaric nature, that it is
likely a court would find that allegations of such treatment would constitute torture: (1)
severe beatings using instruments such as iron barks, truncheons, and clubs; (2) threats of
imminent death, such as mock executions; (3) threats of removing extremities; (4)
burning, especially burning with cigarettes; (5) electric shocks to genitalia or threats to do
s0; (6) rape or sexual assault, or injury to an individual’s sexual organs, or threatening to
do any of these sorts of acts; and (7) forcing the prisoner to watch the torture of others.
Given the highly contextual nature of whether a set of acts constitutes torture, we have set
forth in the attached appendix the circumstances in which courts have determined that the
plaintiff has suffered torture, which include the cases from which these seven acts are
drawn. While we cannot say with certainty that acts falling short of these seven would
not constitute torture under Section 2340, we believe that interrogation techniques would
have to be similar to these in their extreme nature and in the type of harm caused to
violate the law.

Despite the limited analysis engaged in by courts, a recent district court opinion
provides some assistance in predicting how future courts might address this issue. In
Mehinovic v. Vuckovic, 198 F. Supp. 2d 1322, (N.D. Ga. 2002), the plaintiffs, Bosnian
Muslims, sued a Bosnian Serb, Nikola Vuckovie, for, among other things, torture and
cruel and inhumane treatment. The court described in vivid detail the treatment the
plaintiffs endured. Specifically, the plaintiffs experienced the following:

Vuckovic repeatedly beat Kemal Mehinovic with a variety of blunt objects and
boots, intentionally delivering blows to areas he knew to already be badly injured,
including Mehinovic’s genitals. Jd. at 1333-34. On some occasions he was tied up and
hung against windows during beatings. Jd. Mehinovic, was subjected to the game of
“Russian roulette” See id. Vuckovic, along with other guards, also forced Mehinovic to
run in a circle while the guards swung wooden planks at him. /d.

Like Mehinovic, Muhamed Bicic was beaten repeatedly with blunt objects, to the
point of loss of conscicusness. See /d at 1335. He witnessed the severe beatings of other
prisoners, including his own brother. “On one occasion, Vuckovic ordered Bicic to get on
all fours while another soldier stood or rode on his back and beat him with a baton—a
game the soldiers called *horse.”” Id. Bicic, like Mehinovie, was subjected to the game
of Russian roulette. Additionally, Vuckovic and the other guards forcibly extracted a
number of Bicic’s teeth. /d. at 1336.

Safet Hadzialijagic was subjected to daily beatings with “metal pipes, bats, sticks,
and weapons.” Id. at 1337.He was also subjected to Russian roulette See id. at 1336-37.
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Hadzialijagic also frequently saw other prisoners being beaten or heard their screams as
they were beaten. Like Bicic, he was subjected 1o the teeth extraction incident. On one
occasion, Vuckovic rode Hadzialijagic like a horse, simultaneously hitting him in the
head and body with a knife handle. During this time, other soldiers kicked and hit him.
He fell down during this episode and was forced to get up and continue carrying
Vuckovic. See id. “Vuckovic and the other soldiers (then] tied Hadzialijagic with a rope,
bung him upside down, and beat him. When they noticed that Hadzialijagic was losing
consciousness, they dunked his head in a bowl used as a toilet.” Jd. Vuckovic then
forced Hadzialijagic to lick the blood off of Vuckovic’s boots and kicked Hadzialijagic as

he tried to do so. Vuckovic then used his knife to carve a semi-circle in Hadzialijagic’s’

forehead. Hadzialijagic went into cardiac arrest just after this incident and was saved by
one of the other plaintiffs. See id.

Hasan Subasic was brutally beaten and witnessed the beatings of other prisoners,
including the beating and death of one of his fellow prisoners and the beating of
Hadzialijagic in which he was tied upside down and beaten. See id. at 1338-39. /4. at
1338. Subasic also was subjected to the teeth pulling incident. Vuckovic personally beat
Subasic two times, punching him and kicking him with his military boots. In one of these
beatings, “Subasic had been forced into a kneeling position when Vuckovic kicked him in
the stomach.” Id.

The district court concluded that the plaintiffs suffered both physical and mental
torture at the hands of Vuckovic.'* With respect to physical torture, the court broadly
outlined with respect to each plaintiff the acts in which Vuckovic. had been at least
complicit and that it found rose to the level of torture. Regarding Mchinovic, the court
determined that Vuckovic’s beatings of Mehinovic in which he kicked and delivered
other blows to Mehinovic’s face, genitals, and others body parts, constituted torture. The
court noted that these beatings left Mehinovic disfigured, may have broken ribs, almost
caused Mehinovic to lose consciousness, and rendered him unable to eat for a period of
time. As to Bicic, the court found that Bicic had suffered severe physical pain and
suffering as a result of Vuckovic’s repeated beatings of him in which Vuckovic used
various instruments to inflict blows, the “horse” game, and the teeth pulling incident. See
id. at 1346. In finding that Vuckovic inflicted severe physical pain on Hadzialijagic, the
court unswprisingly focused on the beating in which Vuckovic tied Hadzialijagic upside
down and beat him. See id. The court pointed out that in this incident, Vuckovic almost
killed Hadzialijagic. See id. The court further concluded that Subasic experienced severe
physical pain and thus was tortured based on the beating in which Vuckovic kicked
Subasic in the stomach. See id.

" The court also found that a number of acts perpetrated against the plaintiffs constituted cruel, inhuman,
or degrading treatment but not torture. In its analysis, the court appeared to fold into cruel, inhuman, or
degrading treatment two distinct categories. First, cruel, inhuman, or degrading treatment includes acts that
“do not rise to the level of “torture.”” Id. at 1348. Second, cruel, inhuman, or degrading treatment includes
acts that “do not have the same purposes as ‘torture.” Jd. By including this latter set of treatment as cruel,
inhuman or degrading, the court appeared to take the view that acts that would otherwise constitute torture
fall outside that definition because of the absence of the particular purposes listed in the TVPA and the
treaty. Regardless of the relevance of this concept to the TVPA or CAT, the purposes listed in the TVPA
are not an element of torture for purposes of sections 2340-2340A.
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The court also found that the plaintiffs had suffered severe mental pain. In
reaching this conclusion, the court relied on the plaintiffs’ testimony that they feared they
would be killed during beatings by Vuckovic or during the “game” of Russian roulette.
Although the court did not specify the predicate acts that caused the prolonged mental
harm, it is plain that both the threat of severe physical pain and the threat of imminent
death were present and persistent. The court also found that the plaintiffs established the
existence of prolonged mental harm as each plaintiff “continues to suffer long-term
psychological harm as a result of [their] ordeals.” Id. (emphasis added). In concluding
that the plaintiffs had demonstrated the necessary “prolonged mental harm,” the court’s
description of that harm as ongoing and “long-term” confirms that, to satisfy the
prolonged mental harm requirement, the harm must be of a substantial duration.

The court did not, however, delve into the nature of psychological harm in
reaching its conclusion. Nonetheless, the symptoms that the plaintiffs suffered and
continue to suffer are worth noting as illustrative of what might in future cases be held to
constitute mental harm. Mehinovic had “anxiety, flashbacks, and nightmares and has
difficulty sleeping.” Jd. at 1334. Similarly, Bicic, “suffers from anxiety, sleeps very
little, and has frequent nightmares™ and experiences frustration at not being able to work
due to the physical and mental pain he suffers. /4 at 1336. Hadzialijagic experienced
nightmares, at times required medication to help him sleep, suffered from depression, and
had become reclusive as a result of his ordeal. See id. at 1337-38. Subasic, like the
others, had nightmares and flashbacks, but also suffered from nervousness, irritability,
and experienced difficulty trusting people. The combined effect of these symptoms
impaired Subasic’s ability to work. See id. at 1340. Each of these plaintiffs suffered
from mental harm that destroyed his ability to function normally, on a daily basis, and
would continue to do so into the future.

In general, several guiding principles can be drawn from this case. First, this case
illustrates that a single incident can constitute torture. The above recitation of the case’s
facts shows that Subasic was clearly subjected to torture in a number of instances, e.g.,
the teeth pulling incident, which the court finds to constitute torture in discussing Bicic.
The court nevertheless found that the beating in which Vuckovic delivered a blow to
Subasic’s stomach while he was on his knees sufficed to establish that Subasic had been
tortured. Indeed, the court stated that this incident “caus[ed] Subasic to suffer severe
pain.” Id. at 1346. The court’s focus on this incident, despite the obvious context of a
course of torturous conduct, suggests that a course of conduct is unnecessary to establish
that an individual engaged in torture. It bears noting, however, that there are no decisions
that have found an example of torture on facts that show the action was isolated, rather
than part of a systematic course of conduct. Moreover, we believe that had this been an
isolated instance, the court’s conclusion that this act constituted torture would have been
in ervor, because this single blow does not reach the requisite level of severity.

Second, the case demonstrates that courts may be willing to find that a wide range

of physical pain can rise to the necessary level of “severe pain or suffering.” At one end
of the spectrum is what the court calls the “nightmarish beating” in which Vuckovic hung
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Hadzialijagic upside down and beat him, culminating in Hadzialijagic going into cardiac
arrest and narrowly escaping death. Jd. It takes little analysis or insight to conclude that
this incident constitutes torture. At the other end of the spectrum, is the court’s
determination that a beating in which “Vuckovic hit plaintiff Subasic and kicked him in

the stomach with his military boots while Subasic was forced into a kneeling position[]”.

constituted torture. Jd. To be sure, this beating caused Subasic substantial pain. But that
pain pales in comparison to the other acts described in this case. Again, to the extent the
opinion can be read to endorse the view that this single act and the attendant pain,
considered in isolation, rose to the level of “severe pain or suffering,” we would disagree
with such a view based on our interpretation of the criminal statute,

The district court did not attempt to delineate the meaning of torture. It engaged
in no statutory analysis. Instead, the court merely recited the definition and described the
acts that it concluded constituted torture. This approach is representative of the approach
most often taken in TVPA cases. The adoption of such an approach suggests that torture
generally is of such an extreme nature—namely, the nature of acts are so shocking and
obviously incredibly painful—that courts will more likely examine the totality of the
circumstances, rather than engage in a careful parsing of the statute. A broad view of this
case, and of the TVPA cases more generally, shows that only acts of an extreme nature
have been redressed under the TVPA’s civil remedy for torture. We note, however, that
Mehinovic presents, with the exception of the single blow to Subasic, facts that are well
over the line of what constitutes torture. While there are cases that fall far short of
torture, see infra app., there are no cases that analyze what the lowest boundary of what
constitutes torture. Nonetheless, while this case and the other TVPA cases generally do
not approach that boundary, they are in keeping with the general notion that the term
“torture” is reserved for acts of the most extreme nature.

IV.  International Decisions

International decisions can prove of some value in assessing what conduct might
rise to the level of severe mental pain or suffering. Although decisions by foreign or
international bodies are in no way binding authority upon the United States, they provide
guidance about how other nations will likely react to our interpretation of the CAT and
Section 2340. As this Part will discuss, other Western nations have generally used a high
standard in determining whether interrogation techniques violate the international
prohibition on torture. In fact, these decisions have found various aggressive
interrogation methods to, at worst, constitute cruel, inhuman, and degrading treatment,
but not torture. These decisions only reinforce our view that there is a clear distinction
between the two standards and that only extreme conduect, resulting in pain that is of an
intensity often accompanying serious physical injury, will violate the latter.

A. European Court of Human Rights
An analogue to CAT’s provisions can be found in the European Convention on

Human Rights and Fundamental Freedoms (the “European Convention™). This
convention prohibits torture, though it offers no definition of it. It also prohibits cruel,
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inhuman, or degrading treatment or punishment. By barring both types of acts, the
European Convention implicitly distingnishes between them and further suggests that
torture is a grave. act beyond cruel, inhuman, or degrading treatment or punishment.
Thus, while neither the European Convention nor the Euvropean Court of Human Rights
decisions interpreting that convention would be authority for the interpretation of
Sections 2340-2340A, the European Convention decisions concerning torture
nonetheless provide a useful barometer of the interational view of what actions amount
to torture.

The leading European Court of Human Rights case explicating the differences
between torture and cruel, inhuman, or degrading treatment or punishment is Ireland v.
the United Kingdom (1978)."° In that case, the European Court of Human Rights
examined interrogation techniques somewhat more sophisticated than the rather
rudimentary and frequently obviously cruel acts described in the TVPA cases, Careful
attention to this case is worthwhile not just because it examines methods not used in the
TVPA cases, but also becanse the Reagan administration relied on this case in reaching
the conclusion that the term torture is reserved in international usage for “extreme,
deliberate, and unusually cruel practices.” S. Treaty Doc. 100-20, at 4.,

The methods at issue in Ireland were:

(1) Wall Standing. The prisoner stands spread eagle against the wall, with fingers
high above his head, and feet back so that he is standing on his toes such that his
all of his weight falls on his fingers.

(2) Hooding. A black or navy hood is placed over the prisoner’s head and kept
there except during the interrogation.

(3) Subjection to Noise. Pending interrogation, the prisoner is kept in a room with
a loud and continuous hissing noise.

(4) Sleep Deprivation. Prisoners are deprived of sleep pending interrogation.

{5) Deprivation of Food and Drink. Prisoners receive a reduced diet during
detention and pending interrogation.

¥ According to one commentator, the Inter-American Court of Human Rights has also followed this
decision. See Julic Lantrip, Torture and Cruel, Inhuman and Degrading Treatment in the Jurisprudence of
the Inter-American Court of Human Rights, 5 ILSA J. Int'l & Comp, L. 551, 56061 (1999). The Inter-
American Convention to Prevent and Punish Torture, however, defines torture much differently than it is
defined in CAT or U.S. law. See Inter-American Convention to Prevent and Punish Torture, opened for
signature Dec. 9, 1985, art. 2, OAS T.S. No. 67 (entered into force Feb. 28, 1987 but the United States has
never signed or ratified it). It defines torture as “any act intentionally performed whereby physical or
mental pain or suffering is inflicted on a person for purposes of criminal investigation, as a means of
intimidation, as personal punishment, as a preventive measure, as a penalty or for any other purpose.
Torture shall also be understood to be the use of methods upon a person intended to obliterate the
personality of the victim or to diminish his physical or mental capacities, even if they do not cause physical
pain or mental anguish.™ Art. 2. While the Inter-American Convention to Prevent and Punish Torture does
not require signatories to criminalize cruel, inhuman, or degrading treatment or punishment, the textual
differences in the definition of torture are so great that it would be difficult to draw from that jurisprudence
anything more than the general frend of its agreement with the Ireland decision.
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The European Court of Human Rights concluded that these techniques used in
combination, and applied for hours at a time, were inhuman and degrading but did not
amount to torture. In analyzing whether these methods constituted torture, the court
treated them as part of a single program. See Ireland. Y 104. The court found that this
program caused “if not actual bodily injury, at least intense physical and mental suffering
to the person subjected thereto and also led to acute psychiatric disturbances during the
interrogation.” 7d. § 167. Thus, this program “fell into the category of inhuman
treatment{.]” Jd. The court further found that “{tthe techniques were aiso degrading
since they were such as to arouse in their victims feeling of fear, anguish and inferiority
capable of humiliating and debasing them and possible [sic] breaking their physical or
moral resistance.” Id. Yet, the court ultimately concluded:

Although the five techniques, as applied in combination, undoubtedly
amounted to inhuman and degrading treatment, although their object was
the extraction of confession, the naming of others and/or information and
although they were used systematically, they did not occasion suffering of
the particular infensity and cruelty implied by the word torture . . .

Id. (emphasis added). Thus, even though the court had concluded that the techniques
produce “intense physical and mental suffering” and *“acute psychiatric disturbances,”
they were not sufficient intensity or cruelty to amount to torture.

The court reached this conclusion based on the distinction the BEuropean
Convention drew between torture and cruel, inhuman, or degrading treatment or
punishment. The court reasoned that by expressly distinguishing between these two
categories of treatment, the European Convention sought to “attach a special stigma to
deliberate inhuman treatment causing very serious and cruel suffering” Id 9§ 167.
According to the court, “this distinction derives principally from a difference in the
intensity of the suffering inflicted.” /d. The court further noted that this distinction
paralleled the one drawn in the U.N. Declaration on the Protection From Torture, which
specifically defines torture as ““an aggravated and deliberate form of cruel, inhuman or
degrading treatment or punishment.”” Id. (quoting U.N. Declaration on the Protection
From Torture).

The court relied on this same “intensity/cruelty” distinction to conclude that some
physical maltreatment fails to amount to torture. For example, four detainees were
severely beaten and forced to stand spread eagle up against a wall. See id. § 110. Other
detainees were forced to stand spread eagle while an interrogator kicked them
“continuously on the inside of the legs.” Jd. § 111. Those detainees were beaten, some
receiving injuries that were “substantial” and, others received “massive” injuries. See id.
Another detainee was “subjected to . . . ‘comparatively trivial’ beatings” that resulted in a
perforation of the detainee’s eardrum and some “minor bruising.” Id. § 115. The court
concluded that none of these situations “attainfed] the particular level [of severity]
inherent in the notion of torture.” Jd. § 174.
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B. Israeli Supreme Court

The European Court of Human Rights is not the only other court to consider
whether such a program of interrogation techniques was permissible. In Public
Committee Against Torture in Israel v. Israel, 38 1.LM. 1471 (1999), the Supreme Court
of Israel reviewed a challenge brought against the General Security Service (“GSS”) for
its use of five techniques. At issue in Public Committee Against Torture In Israel were:
(1) shaking, (2) the Shabach, (3) the Frog Crouch, (4) the excessive tightening of
handcuffs, and (5) sleep deprivation. “Shaking” is “the forceful shaking of the suspect’s
upper torso, back and forth, repeatedly, in a manner which causes the neck and head to
dangle and vacillate rapidly.” Jd. § 9. The “Shabach” is actually a combination of
methods wherein the detainee

is seated on a small and low chair, whose seat is tilted forward, towards
the ground. One hand is tied behind the suspect, and placed inside the gap
between the chair’s seat and back support. His second hand is tied behind
the chair, against its back support. The suspect’s head is covered by an
opaque sack, falling down to his shoulders. Powerfuily loud music is
played in the room.

14, 1 10.

The “frog crouch” consists of “consecutive, periodical crouches on the tips of
one’s toes, each lasting for five minute intervals.” fd. § 11. The excessive tightening of
handeuffs simply referred to the use handcuffs that were too small for the suspects’
wrists. See id. § 12. Sleep deprivation occurred when the Shabach was used during
“intense non-stop interrogations.”'® Id. 7 13.

‘While the Israeli Supreme Court concluded that these acts amounted to cruel, and
inhuman treatment, the court did not expressly find that they amounted to torture. To be
sure, such a conclusion was unnecessary because even if the acts amounted only to cruel
and inhuman treatment the GSS lacked authority to use the five methods. Nonetheless,
the decision is still best read as indicating that the acts at issue did not constitute torture.
The court’s descriptions of and conclusions about each method indicate that the court
viewed them as merely cruel, inhuman or degrading but not of the sufficient severity to
reach the threshold of torture. While its descriptions discuss necessity, dignity,
degradation, and pain, the court carefully avoided describing any of these acts as having
the severity of pain or suffering indicative of torture. See id. at §§ 24-29. Indeed, in
assessing the Shabach as a whole, the court even relied upon the European Court of
Human Right’s freland decision for supportand it did not evince disagreement with that
decision’s conclusion that the acts considered therein did not constitute torture. See id. §
30.

¥ The court did, however, distinguish between this sleep deprivation and that which occurred as part of
routine interrogation, noting that some degree of interference with the suspect’s regular sleep habits was to
be expected. Public Committee Against Torture in Israel 4 23.
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Moreover, the Israeli Supreme Court concluded that in certain circumstances GSS
officers could assert a necessity defense. '’ CAT, however, expressly provides that
“[nJo exceptional circumstance whatsoever, whether a state of war or a threat of war,
internal political instability or any other public emergency may be invoked as a
justification of torture.” Art. 2(2). Had the court been of the view that the GSS methods
constituted torture, the Court could not permit this affirmative defense under CAT.
Accordingly, the court’s decision is best read as concluding that these methods amounted
to cruel and inhuman treatment, but not torture.

In sum, both the European Court on Human Rights and the Israeli Supreme Court
have recognized a wide array of acts that constitute cruel, inhuman, or degrading
treatment or punishment, but do not amount to torture. Thus, they appear to permit,
under international law, an aggressive interpretation as to what amounts to torture,
leaving that label to be applied only where extreme circumstances exist.

V. The President’s Commander-in-Chief Power

Even if an interrogation method arguably were to violate Section 2340A, the
statute would be unconstitutional if it impermissibly encroached on the President’s
constitutional power to conduct a military campaign. As Commander-in-Chief, the
President has the constitutional authority to order interrogations of enemy combatants to
gain intelligence information concerning the military plans of the enemy. The demands
of the Commander-in-Chief power are especially pronounced in the middle of a war in
which the nation has already suffered a direct attack. In such a case, the information
gained from interrogations may prevent future attacks by foreign enemies. Any effort to
apply Section 2340A in a manner that interferes with the President’s direction of such
core war matters as the detention and interrogation of enemy combatants thus would be
unconstitutional,

A, The War with Al Qaeda

At the outset, we should make clear the nature of the threat presently posed to the
nation. While your request for legal advice is not specifically limited to the current
circumstances, we think it is useful to discuss this question in the context of the current
war against the al Qaeda terrorist network. The situation in which these issues arise is
unprecedented in recent American history. Four coordinated terrorist attacks, using
hijacked commercial airliners as guided missiles, took place in rapid succession on the

7 In permitting a necessity defense, the conrt drew upon the ticking time bomb hypothetical proffered by
the GSS as a basis for asserting a necessity defense. In that hypothetical, the GSS has arrested a suspect,
who holds information about the location of a bomb and the time at which it is set to explode. The suspect
is the only source of this information, and without that information the bomb will surely explode, killing
many people. Under those circumstances, the court agreed that the necessity defense’s requirement of
imminence, whick the court construed as the “imminent nature of the act rather than that of danger,” would

be satisfied. /d. ¥ 34. It further agreed “that in appropriate circumstances” this defense would be available
to GSS investigators. Jd. § 35.
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mornming of September 11, 2001. These attacks were aimed at critical government
buildings in the Nation’s capital and landmark buildings in its financial center. These
events reach a different scale of destructiveness than earlier terrorist episodes, such as the
destruction of the Murrah Building in Oklahoma City in 1994. They caused thousands of
deaths. Air traffic and communications within the United States were disrupted; national
stock exchanges were shut for several days; and damage from the attack has been
estimated to run into the tens of billions of dollars. Moreover, these attacks are part of a
violent campaign against the United States that is believed to include an unsuccessful
attempt to destroy an airliner in December 2001; a suicide bombing attack in Yemen on
the U.S.S. Cole in 2000; the bombings of the United States Embassies in Kenya and in
Tanzania in 1998; a truck bomb attack on a U.S. military housing complex in Saudi
Arabia in 1996; an unsuccessful attempt to destroy the World Trade Center in 1993; and
the ambush of U.S. servicemen in Somalia in 1993. The United States and its overseas
personnel and installations have been attacked as a result of Usama Bin Laden’s call fora
“jihad against the U.S. government, because the U.S. government is unjust, criminal and
tyrannical "'

In response, the Government has engaged in a broad effort at home and abroad to
counter terrorism. Pursuant to his authorities as Commander-in-Chief, the President in
October, 2001, ordered the Armed Forces to attack al Qaeda personnel and assets in
Afghanistan, and the Taliban militia that harbored them. That military campaign appears
to be nearing its close with the retreat of al Qaeda and Taliban forces from their
strongholds and the installation of a friendly provisional government in Afghanistan.
Congress has provided its support for the use of forces against those linked to the
September 11 attacks, and has recognized the President’s constitutional power to use
force to prevent and deter future attacks both within and outside the United States. S.J.
Res. 23, Pub. L. No. 107-40, 115 Stat. 224 (2001). We have reviewed the President’s
constitutional power to use force abroad in response to the September 11 attacks in a
separate memorandum. See Memorandum for Timothy E. Flanigan, Deputy Counsel to
the President, from John C. Yoo, Deputy Assistant Attorney General, Office of Legal
Counsel, Re: The President’s Constitutional Authority to Conduct Military Operations
Against Terrorists and Nations Supporting Them (Sept. 25, 2001) (“September 11 War
Powers Memorandum™). We have also discussed the President’s constitutional authority
to deploy the armed forces domestically to protect against foreign terrorist attack in a
separate memorandum. See Memorandum for Alberto R. Gonzales, Counsel to the
President and William J. Haynes, I, General Counsel, Department of Defense, from John
C. Yoo, Deputy Assistant Attorney General and Robert J. Delahunty, Special Counsel,
Office of Legal Counsel, Re: duthority for Use of Military Force to Combat Terrorist
Activities Within the United States at 2-3 (Oct. 17, 2001). The Justice Department and
the FBI have launched a sweeping investigation in response to the September 11 attacks,
and last fall Congress enacted legislation to expand the Justice Department’s powers of
surveillance against terrorists. See The USA Patriot Act, Pub, L. No. 107-56, 115 Stat.
272 (Oct. 26, 2001). This spring, the President proposed the creation of a new cabinet

' See Osama Bin Laden v. The U.S.: Edicts and Statements, CNN Interview with Osama bin Laden, March
1997, available at hitp://www.pbs.org/wgbh/pages/frontline/shows/binladen/who/edicts html.
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department for homeland security to implement a coordinated domestic program against
terrorism.

Despite these efforts, numerous upper echelon leaders of al Qaeda and the
Taliban, with access to active terrorist cells and other resources, remain at large. It has
been reported that the al Qaeda fighters are already drawing on a fresh flow of cash to
rebuild their forces. See Paul Haven, U.S.: al-Qaida Trying to Regroup, Associated
Press, Mar. 20, 2002. As the Director of the Central Intelligence Agency has recently
testified before Congress, “Al-Qa’ida and other terrorist groups will continue to plan to
attack this country and its interests abroad. Their modus operandi is to have multiple
attack plans in the works simultaneously, and to have al-Qa’ida cells in place to conduct
them.” Testimony of George J. Tenet, Director of Central Intelligence, Before the Senate
Armed Services Committee at 2 {(Mar. 19, 2002). Nor is the threat contained to
Afghanistan. “Operations against US targets could be launched by al-Qa’ida cells
already in place in major cities in Europe and the Middle East. Al-Qa’ida can also
exploit its presence or connections to other groups in such countries as Somalia, Yemen,
Indonesia, and the Philippines.” Id. at 3. It appears that al Qaeda continues to enjoy
information and resources that allow it to organize and direct active hostile forces against
this country, both domestically and abroad.

Al Qaeda continues to plan further attacks, such as destroying American civilian
airliners and killing American troops, which have fortunately been prevented. It is clear
that bin Laden and his organization have conducted several violent attacks on the United
States and its nationals, and that they seek to continue to do so. Thus, the capture and
interrogation of such individuals is clearly imperative to our national security and
defense. Interrogation of captured al Qaeda operatives may provide information
concerning the nature of al Qaeda plans and the identities of its personnel, which may
prove invaluable in preventing further direct attacks on the United States and its citizens.
Given the massive destruction and loss of life caused by the September 11 attacks, it is
reasonable to believe that information gained from al Qaeda personnel could prevent
attacks of a similar (if not greater) magnitude from occurring in the United States. The
case of Jose Padilla, ak.a. Abdullah Al Mujahir, illustrates the importance of such
information. Padilla allegedly had journeyed to Afghanistan and Pakistan, met with
senior al Qaeda leaders, and hatched a plot to construct and detonate a radioactive
dispersal device in the United States. After allegedly receiving training in wiring
explosives and with a substantial amount of currency in his position, Padilla attempted in
May, 2002, to enter the United States to further his scheme. Interrogation of captured al
Qaeda operatives allegedly allowed U.S. intelligence and law enforcement agencies to
track Padilla and to detain him upon his entry into the United States.

B. Interpretation to Avoid Constitutional Problems
As the Supreme Court has recognized, and as we will explain further below, the
President enjoys complete discretion in the exercise of his Commander-in-Chief authority

and in conducting operations against hostile forces. Because both “[t}he executive power
and the command of the military and naval forces is vested in the President,” the
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Supreme Court has unanimously stated that it is “the President alone [} who is
constitutionally invested with the entire charge of hostile operations.” Hamilton v.
Dillin, 88 U.S. (21 Wall.) 73, 87 (1874) (emphasis added). That authority is at its height
in the middle of a war.

In light of the President’s complete authority over the conduct of war, without a
clear statement otherwise, we will not read a criminal statute as infringing on the
President’s ultimate authority in these areas. We have long recognized, and the Supreme
Court has established a canon of statutory construction that statutes are to be construed
in a manner that avoids constitutional difficulties so long as a reasonable alternative
construction is available. See, e.g., Edward J. DeBartolo Corp. v. Florida Gulf Coast
Bldg. & Constr. Trades Council, 485 U.S. 568, 575 (1988) (citing NLRB v. Catholic
Bishop of Chicago, 440 U.S. 490, 499-501, 504 (1979)) (“[Wlhere an otherwise
acceptable construction of a statute would raise serious constitutional problems, [courts]
will construe [a] statute to avoid such problems unless such construction is plainly
contrary to the intent of Congress.”). This canon of construction applies especially where
an act of Congress could be read to encroach upon powers constitutionally committed to
a coordinate branch of govenment. See, e.g., Franklin v. Massachusetts, 505 U.S. 788,
8001 (1992) (citation omitted) (“Out of respect for the separation of powers and the
unique constitutional position of the President, we find that textual silence is not enough
to subject the President to the provisions of the [Administrative Procedure Act]. We
would require an express statement by Congress before assuming it intended the
President’s performance of his statutory duties to be reviewed for abuse of discretion.™);
Public Citizen v. United States Dep 't of Justice, 491 U.S. 440, 465-67 (1989) (construing
Federal Advisory Committee Act not to apply to advice given by American Bar
Association to the President on judicial nominations, to avoid potential constitutional
question regarding encroachment on Presidential power to appoint judges).

In the area of foreign affairs, and war powers in particular, the avoidance canon
has special force. See, e.g., Dep’t of Navy v. Egan, 484 U.S. 518, 530 (1988) (“unless
Congress specifically has provided otherwise, courts traditionally have been reluctant to
intrude upon the authority of the Executive in military and national security affairs.”);
Japan Whaling Ass'n v. American Cetacean Soc'y, 478 U.S. 221, 232-33 (1986)
{construing federal statutes to avoid curtailment of traditional presidential prerogatives in
foreign affairs). We do not lightly assume that Congress has acted to interfere with the
President’s constitutionally superior position as Chief Executive and Commander in
Chief in the area of military operations. See Egarn, 484 U.S. at 529 (quoting Haig v.
Agee, 453 U.S. 280, 293-94 (1981)). See also Agee, 453 U.S. at 291 (deference to
Executive Branch is “especially” appropriate “in the area . . . of . . . national security”).

In order to respect the President’s inherent constitutional authority to manage a
military campaign against al Qaeda and its allies, Section 2340A must be construed as
not applying to interrogations undertaken pursuant to his Commander-in-Chief authority.
As our Office has consistently held during this Administration and previous
Administrations, Congress lacks authority under Article I to set the terms and conditions
under which the President may exercise his authority as Commander in Chief to control
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the conduct of operations during a war. See, e.g., Memorandum for Daniel J. Bryant,
Assistant Attorney General, Office of Legislative Affairs, from Patrick F. Philbin, Deputy
Assistant Attorney General, Office of Legal Counsel, Re: Swift Justice Authorization Act
(Apr. 8, 2002); Memorandum for Timothy E. Flanigan, Deputy Counsel to the President,
from John C. Yoo, Deputy Assistant Attorney General, Office of Legal Counsel, Re: The
President’s Constitutional Authority to Conduct Military Operations Against Terrorists
and Nations Supporting Them (Sep. 25, 2001) (“Flanigan Memorandum™); Memorandum
for Andrew Fois, Assistant Attorney General, Office of Legislative Affairs, from Richard
L. Shiffrin, Deputy Assistant Attorney General, Office of Legal Counsel, Re: Defense
Authorization Act (Sep. 15, 1995). As we discuss below, the President’s power to detain
and interrogate enemy combatants arises out of his constitutional authority as
Commander in Chief. A construction of Section 2340A that applied the provision to
regulate the President’s authority as Commander-in-Chief to determine the interrogation
and treatment of ememy combatants would raise serious constitutional questions.
Congress may no more regulate the President’s ability to detain and interrogate enemy
combatants than it may regulate his ability to direct troop movements on the battlefield.
Accordingly, we would construe Section 2340A to avoid this constitutional difficulty,
and conclude that it does not apply to the President’s detention and interrogation of
enemy combatants pursuant to his Commander-in-Chief authority,

This approach is consistent with previous decisions of our Office involving the
application of federal criminal law. For example, we have previously construed the
congressional contempt statute not to apply to executive branch officials who refuse to
comply with congressional subpoenas because of an assertion of executive privilege. Ina
published 1984 opinion, we concluded that

if executive officials were subject to prosecution for criminal contempt whenever
they carried out the President’s claim of executive privilege, it would significantly
burden and immeasurably impair the President’s ability to fulfill his constitutional
duties. Therefore, the separation of powers principles that underlie the doctrine of
executive privilege also would preclude an application of the contempt of
Congress statute to punish officials for aiding the President in asserting his
constitutional privilege.

Prosecution for Contempt of Congress of an Executive Branch Offical Who Has Asserted
A Claim of Executive Privilege, 8 Op. O.L.C. 101, 134 (May 30, 1984). Likewise, we
believe that, if executive officials were subject to prosecution for conducting
interrogations when they were carrying out the President’s Commander-in-Chief powers,
“it would significantly burden and immeasurably impair the President’s ability to fulfitl
his constitutional duties.” These constitutional principles preclude an application of
Section 2340A to punish officials for aiding the President in exercising his exclusive
constitutional authorities. 7d.
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C. The Commander-in-Chief Power

It could be argued that Congress enacted 18 U.S.C. § 2340A with full knowledge
and consideration of the President’s Commander-in-Chief power, and that Congress
intended to restrict his discretion in the interrogation of enemy combatants. Even were
we to accept this argument, however, we conclude that the Department of Justice could
not could not enforce Section 2340A against federal officials acting pursuant to the
President’s constitutional authority to wage a military campaign.

Indeed, in a different context, we have concluded that both courts and prosecutors
should reject prosecutions that apply federal criminal laws to activity that is authorized
pursuant to one of the President’s constitutional powers. This Office, for example, has
previously concluded that Congress could not constitutionally extend the congressional
contempt statute to executive branch officials who refuse to comply with congressional
subpoenas because of an assertion of executive privilege. We opined that “courts ...
would surely conclude that a criminal prosecution for the exercise of a presumptively
valid, constitutionally based privilege is not consistent with the Constitution.” 8 Op.
O.L.C. at 141. Further, we concluded that the Department of Justice could not bring a
criminal prosecution against a defendant who had acted pursuant to an exercise of the
President’s constitutional power. *“The President, through a United States Attomey, need
not, indeed may not, prosecute criminally a subordinate for asserting on his behalf a
claim of executive privilege. Nor could the Legislative Branch or the courts require or
implement the prosecution of such an individual.” Id. Although Congress may define
federal crimes that the President, through the Take Care Clause, should prosecute,
Congress cannot compel the President to prosecute outcomes taken pursuant to the
President’s own constitutional authority. If Congress could do so, it could control the
President’s authority through the manipulation of federal criminal law.

We have even greater concerns with respect to prosecutions arising out of the
exercise of the President’s express authority as Commander in Chief than we do with
prosecutions arising out of the assertion of executive privilege. In a series of opinions
examining various legal questions arising after September 11, we have explained the
scope of the President’s Commander-in-Chief power.'” We briefly summarize the
findings of those opinions here. The President’s constitutional power to protect the
security of the United States and the lives and safety of its people must be understood in
light of the Founders’ intention to create a federal government “cloathed with all the
powers requisite to the complete execution of its trust.”” The Federalist No. 23, at 147
(Alexander Hamilton) (Jacob E. Cooke ed. 1961). Foremost among the objectives
committed to that trust by the Constitution is the security of the nation. As Hamilton
explained in arguing for the Constitutjon’s adoption, because “the circumstances which
may affect the public safety” are not “reducible within certain determinate limits,”

'® See, e.g., September 11 War Powers Memorandurn; Memorandum for Alberto R. Gonzales, Counsel to
the President, from Patrick F. Philbin, Deputy Assistant Attorney General, Office of Legal Counsel, Re:
Legality of the Use of Military Commissions to Try Terrorists (Nov. 6, 2001).
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it must be admitted, as a necessary consequence, that there can be no
limitation of that authority, which is to provide for the defence and
protection of the community, in any matter essential to its efficacy.

Id. at 147-48. Within the limits that the Constitution itself imposes, the scope and
distribution of the powers to protect national security must be construed to authorize the
most efficacious defense of the nation and its interests in accordance “with the realistic
purposes of the entire instrument.” Lichter v. United States, 334 U.S. 742, 782 (1948).

The text, structure and history of the Constitution establish that the Founders
entrusted the President with the primary responsibility, and therefore the power, to ensure
the security of the United States in situations of grave and unforeseen emergencies. The
decision to deploy military force in the defense of United States interests is expressly
placed under Presidential authority by the Vesting Clause, U.S. Const. Art. L, § 1, cL. 1,
and by the Commander-in-Chief Clause, id., § 2, cl. 1.?® This Office has long understood
the Commander-in-Chief Clause in particular as an affirmative grant of authority to the
President. See, e.g.,, Memorandum for Charles W. Colson, Special Counsel to the
President, from William H. Rehnquist, Assistant Attorney General, Office of Legal
Counsel, Re: The President and the War Power: South Vietnam and the Cambodian
Sanctuaries (May 22, 1970) (“Rehnquist Memorandum™). The Framers understood the
Clause as investing the President with the fullest range of power understood at the time of
the ratification of the Constitution as belonging to the military commander. In addition,
the structure of the Constitution demonstrates that any power traditionally understood as
pertaining to the executive—which includes the conduct of warfare and the defense of the
nation—unless expressly assigned in the Constitution to Congress, is vested in the
President. Article I, Section 1 makes this clear by stating that the “executive Power shall
be vested in a President of the United States of America.” That sweeping grant vests in
the President an unenumerated “executive power” and contrasts with the specific
enumeration of the powers—those “herein™—granted to Congress in Article 1. The
implications of constitutional text and structure are confirmed by the practical
consideration that national security decisions require the unity in purpose and energy in
action that characterize the Presidency rather than Congress.?!

® See Johnson v. Eisentrager, 339 U.S. 763, 789 (1950) (President has authority to deploy United States
armed forces “abroad or to any particular region”); Fleming v. Page, 50 U.S. (9 How.) 603, 61415 (1850)
(“As commander-in-chief, {the President] is authorized to direct the movements of the naval and military
forces placed by law at his command, and to employ them in the manner he may deem most effectual™)
Loving v. United States, 517 U.8. 748, 776 (1996) (Scalis, J., concurring in part and concurring in
Jjudgment) (The “inherent powers” of the Commander in Chief “are clearly extensive.”); Maul v, United
States, 274 U.S. 501, 515-16 (1927) (Brandeis & Holmes, JJ., concurring) (President “may direct any
revenue cutter to cruise in any waters in order to perform any duty of the service™); Commonwealth of
Massachusetis v. Laird, 451 F.2d 26, 32 (1st Cir. 1971) (the President has “power as Commander-in-Chief
to station forces abroad™); Ex parte Vallandigham, 28 F Cas. 874, 922 (C.C.S.D. Ohio 1863) (No. 16,816)
(in acting “under this power where there is no express legislative declaration, the president is guided solely
by his own judgment and discretion”); Authority to Use United States Military Forces in Somalia, 16 Op.
O.L.C. 6, 6 (Dec. 4, 1992) (Barr, Attorney General).

* Judicial decisions since the beginning of the Republic confirm the President's constitutional power and
duty to repel military action against the United States and to take measures to prevent the recurrence of an
attack. As Justice Joseph Story said long ago, “[i]t may be fit and proper for the government, in the
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As the Supreme Court has recognized, the Commander-in-Chief power and the
President’s obligation to protect the nation imply the ancillary powers necessary to their
successful exercise. “The first of the enumerated powers of the President is that he shall
be Commander-in-Chief of the Army and Navy of the United States. And, of course, the
grant of war power includes all that is necessary and proper for carrying those powers
into execution.” Johnson v. Eisentrager, 339 U.S. 763, 788 (1950). In wartime, it is for
the President alone to decide what methods to use to best prevail against the enemy. See,
e.g., Rehnquist Memorandum; Flanigan Memorandum at 3. The President’s complete
discretion in exercising the Commander-in-Chief power has been recognized by the
courts. In the Prize Cases, 67 U.S. {2 Black) 635, 670 (1862), for example, the Court
explained that whether the President “in fulfilling his duties as Commander in Chief” had

-appropriately responded to the rebellion of the southern states was a question “to be

decided by him” and which the Court could not question, but must leave to “the political
department of the Government to which this power was entrusted.”

One of the core functions of the Commander in Chief is that of capturing,
detaining, and interrogating members of the enemy. See, e.g., Memorandum for William
J. Haynes, II, General Counsel, Department of Defense, from Jay 8. Bybee, Assistant
Attorney General, Office of Legal Counsel, Re: The President’s Power as Commander in
Chief to Transfer Captured Terrorists to the Control and Custody of Foreign Nations at 3
(March 13, 2002) (“the Commander-in-Chief Clause constitutes an independent grant of
substantive authority to engage in the detention and transfer of prisoners captured in
armed conflicts”). It is well seitled that the President may seize and detain enemy
combatants, at least for the duration of the conflict, and the laws of war make clear that
prisoners may be interrogated for information concerning the enemy, its strength, and its
plans.”? Numerous Presidents have ordered the capture, detention, and questioning of

exercise of the high discretion confided to the executive, for great public purposes, to act on a sudden
emergency, or to prevent an irreparable mischief, by summary measures, which are not found in the text of
the laws.” The Apolion, 22 U.S. (9 Wheat.) 362, 366-67 (1824). If the President is confronted with an
unforescen attack on the territory and people of the United States, or other immediate, dangerous threat to
American interests and security, it is his constitutional responsibility to respond to that threat with whatever
means are necessary. See, e.g., The Prize Cases, 67 U.S. (2 Black) 635, 668 (1862) (“If a war be made by
invasion of a foreign nation, the President is not only authorized but bound to resist force by force . . .
without waiting for any special legislative authority.”); United States v. Smith, 27 F. Cas. 1192, 1229-30
(C.C.D.N.Y. 1806) (No. 16,342) (Paterson, Circuit Justice) (regardless of statutory authorization, it is “the
duty . . . of the executive magistrate . . . to repel an invading foe™); see also 3 Story, Commentaries § 1485
(“[t}he command and application of the public force . . . to maintain peace, and to resist foreign invasion”
are executive powers).

# The practice of capturing and detaining enemy combatants is as old as war itself, See Allan Rosas, The
Legal Status of Prisoners of War 44-45 (1976). In modern conflicts, the practice of detaining enemy
combatants and hostile civilians generally has been designed to balance the humanitarian purpose of
sparing lives with the military necessity of defeating the enemy on the battlefield. 7d at 59-80. While
Article 17 of the Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6
U.S.T. 3517, places restrictions on interrogation of enemy combatants, members of al Qeeda and the
Taliban militia are not legally entitled to the status of prisoners of war as defined in the Convention. See
Memorandum for Alberto R. Gonzales, Counsel to the President and William J. Haynes, II, General
Counsel, Department of Defense, from Jay S. Bybee, Assistant Attorney General, Office of Legal Counsel,
Re: Application of Treaties and Laws to al Qaeda and Taliban Detainees (Jan. 22, 2002).
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enemy combatants during virtually every major conflict in the Nation’s history, including
recent conflicts such as the Gulf, Vietnam, and Korean wars. Recognizing this authority,
Congress has never attempted to restrict or interfere with the President’s authority on this
score. Id.

Any effort by Congress to regulate the interrogation of battlefield combatants
would violate the Constitution’s sole vesting of the Commander-in-Chief authority in the
President. There can be little doubt that intelligence operations, such as the detention and
interrogation of enemy combatants and leaders, are both necessary and proper for the
effective conduct of a military campaign. Indeed, such operations may be of more
importance in a war with an international terrorist organization than one with the
conventional armed forces of a nation-state, due to the former’s emphasis on secret
operations and surprise attacks against civilians. It may be the case that only successful
interrogations can provide the information necessary to prevent the success of covert
terrorist attacks upon the United States and its citizens. Congress can no more interfere
with the President’s conduct of the interrogation of enemy combatants than it can dictate
strategic or tactical decisions on the battlefield. Just as statutes that order the President to
conduct warfare in a certain manner or for specific goals would be unconstitutional, so
too are laws that seck to prevent the President from gaining the intelligence he believes
necessary to prevent attacks upon the United States.

V1. Defenses

In the foregoing parts of this memorandum, we have demonstrated that the ban on
torture in Section 2340A is limited to only the most extreme forms of physical and
mental harm. We have also demonstrated that Section 2340A, as applied to
interrogations of enemy combatants ordered by the President pursuant to his
Commander-in-Chief power would be unconstitutional. Even if an interrogation method,
however, might arguably cross the line drawn in Section 2340, and application of the
statute was not held to be an unconstitutional infringement of the President’s
Commander-in-Chief authority, we believe that under the current circumstances certain
justification defenses might be available that would potentially eliminate criminal
liability. Standard criminal law defenses of necessity and self-defense could justify
interrogation methods needed to elicit information to prevent a direct and imminent threat
to the United States and its citizens.

A. Necessity
We believe that a defense of necessity could be raised, under the current
circumstances, to an allegation of a Section 2340A violation. Often referred to as the

“choice of evils™ defense, necessity has been defined as follows:

Conduct that the actor believes to be necessary to avoid a harm or evil to himself
or to another is justifiable, provided that:
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(a) the harm or evil sought to be avoided by such conduct is greater than
that sought to be prevented by the law defining the offense charged; and
(b) neither the Code nor other law defining the offense provides
exceptions or defenses dealing with the specific situation involved; and

(c) a legislative purpose to exclude the justification claimed does not
otherwise plainly appear.

Model Penal Code § 3.02. See also Wayne R. LaFave & Austin W. Scott, 1 Substantive
Criminal Law § 5.4 at 627 (1986 & 2002 supp.) (“LaFave & Scott™). Although there is
no federal statute that generally establishes necessity or other justifications as defenses to
federal criminal laws, the Supreme Court has recognized the defense. See United States
v. Bailey, 444 U.S. 394, 410 (1980) (relying on LaFave & Scott and Model Penal Code
definitions of necessity defense).

The necessity defense may prove especially relevant in the current circumstances.
As it has been described in the case law and literature, the purpose behind necessity is
one of public policy. According to LaFave and Scott, “the law ought to promote the
achievement of higher values at the expense of lesser values, and sometimes the greater
good for society will be accomplished by violating the literal language of the criminal
law.” LaFave & Scott, at 629. In particular, the necessity defense can justify the
intentional killing of one person to save two others because “it is better that two lives be
saved and one lost than that two be lost and one saved.” Id. Or, put in the language of a
choice of evils, “the evil involved in violating the terms of the criminal law (. . . even
taking another’s life) may be less than that which would result from literal compliance
with the law (. . . two lives lost).” Id.

Additional elements of the necessity defense are worth noting here. First, the
defense is not limited to certain types of harms. Therefore, the harm inflicted by
necessity may include intentional homicide, so long as the harm avoided is greater (i.e.,
preventing more deaths). Id. at 634. Second, it must actually be the defendant’s
intention to avoid the greater harm; intending to commit murder and then learning only
later that the death had the fortuitous result of saving other lives will not support a
necessity defense. Jd. at 635. Third, if the defendant reasonably believed that the lesser
harm was necessary, even if, unknown to him, it was not, he may still avail himself of the
defense. As LaFave and Scott explain, “if A kills B reasonably believing it to be
necessary to save C and D, he is not guilty of murder even though, unknown to A, C and
D could have been rescued without the necessity of killing B.” Id. Fourth, it is for the
court, and not the defendant to judge whether the harm avoided outweighed the harm
done. Id. at 636. Fifth, the defendant cannot rely upon the necessity defense if a third
alternative is open and known to him that will cause less harm.

It appears to us that under the current circumstances the necessity defense could
be successfully maintained in response to an allegation of a Section 2340A violation. On
September 11, 2001, al Qaeda launched a surprise covert attack on civilian targets in the
United States that led to the deaths of thousands and losses in the billions of dollars.
According to public and governmental reports, al Qaeda has other sleeper cells within the
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United States that may be planning similar attacks. Indeed, al Qaeda plans apparently
include efforts to develop and deploy chemical, biological and nuclear weapons of mass
destruction. Under these circumstances, a detainee may possess information that could
enable the United States to prevent attacks that potentially could equal or surpass the
September 11 attacks in their magnitude. Clearly, any harm that might occur during an
interrogation would pale to insignificance compared to the harm avoided by preventing
such an attack, which could take hundreds or thousands of lives.

Under this calculus, two factors will help indicate when the necessity defense
could appropriately be invoked. First, the more certain that government officials are that
a particular individual has information needed to prevent an attack, the more necessary
interrogation will be. Second, the more likely it appears to be that a terrorist attack is
likely to occur, and the greater the amount of damage expected from such an attack, the
more that an interrogation to get information would become necessary. Of course, the
strength of the necessity defense depends on the circumstances that prevail, and the
knowledge of the govemment actors involved, when the interrogation is conducted.
While every interrogation that might violate Section 2340A does not trigger a necessity
defense, we can say that certain circumstances could support such a defense.

Legal authorities identify an important exception to the necessity defense. The
defense is available “only in situations wherein the legislature has not itself, in its
criminal statute, made a determination of values.” Id. at 629. Thus, if Congress
explicitly has made clear that violation of a statute cannot be outweighed by the harm
avoided, courts cannot recognize the necessity defense. LaFave and Israel provide as an
example an abortion statute that made clear that abortions even to save the life of the
mother would still be a crime; in such cases the necessity defense would be unavailable.
Id. at 630. Here, however, Congress has not explicitly made a determination of values
vis-3-vis torture. In fact, Congress explicitly removed efforts to remove torture from the
weighing of values permitted by the necessity defense.”

B In the CAT, torture is defined as the intentiona! infliction of severe pain or suffering “for such purpose[]
as obtaining from him or a third person information or a confession.” CAT art. 1.1. One conld argue that
such a definition represented an attempt to to indicate that the good of of obtaining information—no matter
what the circumstances——could not justify an act of torture. In other words, necessity would notbe a
defense. In enacting Section 2340, however, Congress removed the purpose elerhent in the definition of
torture, evidencing an intention to remove any fixing of values by statute. By leaving Section 2340 silent
as to the harm done by torture in comparison to other harms, Congress allowed the necessity defense to
apply when appropriate. i

Further, the CAT contains an additional provision that “no exceptional circumstances whatsoever,
whether a state of war or a threat of war, internal political instability or any other public emergency, may be
invoked as a justification of torture.” CAT art. 2.2. Aware of this provision of the treaty, and of the
definition of the necessity defense that allows the legislature to provide for an exception to the defense, see
Model Penal Code § 3.02(b), Congress did not incorporate CAT article 2.2 into Section 2340. Given that
Congress omitted CAT’s effort to bar a necessity or wartime defense, we read Section 2340 as permitting
the defense.
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B. Seif-Defense

Even if a court were to find that a violation of Section 2340A was not justified by
necessity, a defendant could still appropriately raise a claim of self-defense. The right to
self-defense, even when it involves deadly force, is deeply embedded in our law, both as
to individuals and as to the nation as a whole. As the Court of Appeals for the D.C.
Circuit has explained:

More than two centuries ago, Blackstone, best known of the expositors of
the English common law, taught that “all homicide is malicious, and of
course amounts to murder, unless . . . excused on the account of accident
or self-preservation. . . .” Self-defense, as a doctrine legally exonerating
the taking of human life, is as viable now as it was in Blackstone’s time.

United States v. Peterson, 483 F.2d 1222, 1228-29 (D.C. Cir. 1973). Self-defense is a
common-law defense to federal criminal law offenses, and nothing in the text, structure
or history of Section 2340A precludes its application to a charge of torture. In the
absence of any textual provision to the contrary, we assume self-defense can be an
appropriate defense to an allegation of torture.

The doctrine of self-defense permits the use of force to prevent harm to another
person. As LaFave and Scott explain, “one is justified in using reasonable force in
defense of another person, even a stranger, when he reasonably believes that the other is
in immediate danger of unlawful bodily harm from his adversary and that the use of such
force is necessary to avoid this danger.” Jd. at 663-64, Ultimately, even deadly force is
permissible, but “only when the attack of the adversary upon the other person reasonably
appears to the defender to be a deadly attack.” Id. at 664. As with our discussion of
necessity, we will review the significant elements of this defense.”* According to LaFave
and Scott, the elements of the defense of others are the same as those that apply to
individual self-defense.

First, self-defensc requires that the use of force be necessary to avoid the danger
of unlawful bodily harm. Id. at 649. A defender may justifiably use deadly force if he
reasonably believes that the other person is about to inflict unlawful death or serious
bodily harm upon another, and that it is necessary to use such force to prevent it. Id. at
652. Looked at from the opposite perspective, the defender may not use force when the
force would be as equally effective at a later time and the defender suffers no harm or
risk by waiting. See Paul H. Robinson, 2 Criminal Law Defenses § 131(c) at 77 (1984).
I, however, other options permit the defender to retreat safely from a confrontation
without having to resort to deadly force, the use of force may not be necessary in the first
place. La Fave and Scott at 659-60.

 Barly cases had suggested that in order to be cligible for defense of another, one should have some
personal relationship with the one in need of protection. That view has been discarded. LaFave & Scott at
664,
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Second, self-defense requires that the defendant’s belief in the necessity of using
force be reasonable. If a defendant honestly but unreasonably believed force was
necessary, he will not be able to make out a successful claim of self-defense. /d. at 654.
Conversely, if a defendant reasonably believed an attack was to occur, but the facts
subsequently showed no attack was threatened, he may still raise self-defense. As
LaFave and Scott explain, “one may be justified in shooting to death an adversary who,
having threatened to kill him, reaches for his pocket as if for a gun, though it later
appears that he had no gun and that he was only reaching for his handkerchief” Id.
Some authorities, such as the Model Penal Code, even eliminate the reasonability
element, and require only that the defender honestly believed—regardless of its
unreasonableness—that the use of force was necessary.

Third, many legal authorities include the requirement that a defender must
reasonably believe that the unlawful violence is “imminent” before he can use force in his
defense. It would be a mistake, however, to equate imminence necessarily with timing—
that an attack is immediately about to occur. Rather, as the Model Penal Code explains,
what is essential is that , the defensive response must be “immediately necessary.”
Model Penal Code § 3.04(1). Indeed, imminence may be merely another way of
expressing the requirement of necessity. Robinson at 78. LaFave and Scott, for example,
believe that the imminence requirement makes sense as part of a necessity defense
because if an attack is not immediately upon the defender, the defender has other options
available to avoid the attack that do not involve the use of force. LaFave and Scott at
656. If, however, the fact of the attack becomes certain and no other options remain, the
use of force may be justified. To use a well-known hypothetical, if A were to kidnap and
confine B, and then tell B he would kill B one week later, B would be justified in using
force in self-defense, even if the opportunity arose before the week had passed. 7d. at
656; see also Robinson at § 131(c)(1) at 78. In this hypothetical, while the attack itself is
not imminent, B’s use of force becomes immediately necessary whenever he has an
opportunity to save himself from A.

Fourth, the amount of force should be proportional to the threat. As LaFave and
Scott explain, “the amount of force which [the defender] may justifiably use must be
reasonably related to the threatened harm which he seeks to avoid.” LaFave and Scott at
651. Thus, one may not use deadly force in response to a threat that does not rise to
death or serious bodily harm, If such harm may result, however, deadly force is
appropriate. As the Model Penal Code § 3.04(2)(b) states, “[t]he use of deadly force is
not justifiable . . . unless the actor believes that such force is necessary to protect himself
against death, serious bodily injury, kidnapping or sexual intercourse compelled by force
or threat.”

Under the current circumstances, we believe that a defendant accused of violating
Section 2340A could have, in certain circumstances, grounds to properly claim the
defense of another. The threat of an impending terrorist attack threatens the lives of
hundreds if not thousands of American citizens. Whether such a defense will be upheld
depends on the specific context within which the interrogation decision is made. If an
attack appears increasingly likely, but our intelligence services and armed forces cannot
prevent it without the information from the interrogation of a specific individual, then the
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more likely it will appear that the conduct in question will be seen as necessary. If
intelligence and other information support the conclusion that an attack is increasingly
certain, then the necessity for the interrogation will be reasonable. The increasing
certainty of an attack will also satisfy the imuninence requirement. Finally, the fact that
previous al Qaeda attacks have had as their aim the deaths of American ¢itizens, and that
evidence of other plots have had a similar goal in mind, would justify proportionality of
interrogation methods designed to elicit information to prevent such deaths.

To be sure, this situation is different from the usual self-defense justification, and,
indeed, it overlaps with elements of the necessity defense. Self-defense as usually
discussed invelves using force against an individual who is about to conduct the attack.
In the current circumstances, however, an enemy combatant in detention does not himself
present a threat of harm. He is not actually carrying out the attack; rather, he has
participated in the planning and preparation for the attack, or merely has knowledge of
the attack through his membership in the terrorist organization. Nonetheless, leading
scholarly commentators believe that interrogation of such individuals using methods that
might violate Section 2340A would be justified under the doctrine of self-defense,
because the combatant by aiding and promoting the terrorist plot “has cuipably caused
the situation where someone might get hurt. If hurting him is the only means to prevent
the death or injury of others put at risk by his actions, such torture should be permissible,
and on the same basis that self-defense is permissible.” Michael S. Moore, Torture and
the Balance of Evils, 23 Israel L. Rev. 280, 323 (1989) (symposium on Israel’s Landau
Commission Report).”* Thus, some commentators believe that by helping to create the
threat of loss of life, terrorists become culpable for the threat even though they do not
actually carry out the attack itself. They may be hurt in an interrogation because they are
part of the mechanism that has set the attack in motion, id. at 323, just as is someone who
feeds ammunition or targeting information to an attacker. Under the present
circumstances, therefore, even though a detained enemy combatant may not be the exact
attacker—he is not planting the bomb, or piloting a hijacked plane to kill civilians—he
still may be harmed in self-defense if he has knowledge of future attacks because he has
assisted in their planning and execution.

Further, we believe that a claim by an individual of the defense of another would
be further supported by the fact that, in this case, the nation itself is under attack and has
the right to self-defense. This fact can bolster and support an individual claim of self-
defense in a prosecution, according to the teaching of the Supreme Coutt in Jn re Neagle,
135 U.S. 1(1890). In that case, the State of California arrested and held deputy U.S.
Marshal Neagle for shooting and killing the assailant of Supreme Court Justice Field. In
granting the writ of habeas corpus for Neagle’s release, the Supreme Court did not rely
alone upon the marshal’s right to defend another or his right to self-defense. Rather, the
Court found that Neagle, as an agent of the United States and of the executive branch,
was justified in the killing because, in protecting Justice Field, he was acting pursuant to

» Moore distinguishes that case from one in which a person has information that could stop a terrorist
attack, but who does not take a hand in the terrorist activity itself, such as an innocent person who learns of
the attack from her spouse. Moore, 23 Israel L. Rev. at 324. Such individuals, Moore finds, would not be
subject to the use of force in self-defense, although they might be under the doctrine of necessity.
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the executive branch’s inherent constitutional authority to protect the United States
government. d. at 67 (“We cannot doubt the power of the president to take measures for
the protection of a judge of one of the courts of the United States who, while in the
discharge of the duties of his office, is threatened with a personal attack which may
probably result in his death.”). That authority derives, according to the Court, from the
President’s power under Article II to take care that the laws are faithfully executed. In
other words, Neagle as a federal officer not only could raise self-defense or defense of
another, but also could defend his actions on the ground that he was implementing the
Executive Branch’s authority to protect the United States government.

If the right to defend the national government can be raised as a defense in an
individual prosecution, as Neagle suggests, then a government defendant, acting in his
official capacity, should be able to argue that any conduct that arguably violated Section
2340A was undertaken pursuant to more than just individual self-defense or defense of
another. In addition, the defendant could claim that he was fulfilling the Executive
Branch’s authority to protect the federal government, and the nation, from attack. The
September 11 attacks have already triggered that authority, as recognized both under
domestic and intemational law. Following the example of In re Neagle, we conclude that
a government defendant may also argue that his conduct of an interrogation, if properly
authorized, is justified on the basis of protecting the nation from attack.

There can be little doubt that the nation’s right to self-defense has been triggered
under our law. The Constitution announces that one of its purposes is “to provide for the
common defense.” U.S. Const., Preamble. Article I, § 8 declares that Congress is to
exercise its powers to “provide for the common Defence.” See also 2 Pub. Papers of
Ronald Reagan 920, 921 (1988-89) (right of self-defense recognized by Article 51 of the
UN. Charter). The President has a particular responsibility and power to take steps to
defend the nation and its people. In re Neagle, 135 U.S. at 64. See also U.S. Const., art.
IV, § 4 (“The United States shall . . . protect [each of the States] against Invasion™) . As
Commander-in-Chief and Chief Executive, he may use the anmed forces to protect the
nation and its people. See, e.g., United States v. Verdugo-Urquidez, 494 U.S. 259, 2713
(1990). And he may employ secret agents to aid in his work as Commander-in-Chief,
Totten v. United States, 92 U.S. 105, 106 (1876). As the Supreme Court observed in The
Prize Cases, 67 U.S. (2 Black) 635 (1862), in response to an armed attack on the United
States “the President is not only authorized but bound to resist force by force . . . without
waiting for any special legislative authority.” Id. at 668. The September 11 events were
a direct attack on the United States, and as we have explained above, the President has
authorized the use of military force with the support of Congress. '

% While the President’s constitutional determination alone is sufficient to justify the nation’s resort to self-
defense, it also bears noting that the right to self-defense is further recognized under international law.
Article 51 of the U.N. Charter declares that “[n]othing in the present Charter shall impair the inherent right
of individual or collective self-defense if an armed attack occurs against a Member of the United Nations
until the Security Council has taken the measures necessary to maintain international peace and security.”
The attacks of September 11, 2001 clearly constitute an armed attack against the United States, and indeed
were the latest in a long history of al Qaeda sponsored attacks against the United States. This conclusion
was acknowledged by the United Nations Security Council on September 28, 2001, when it unanimously
adopted Resolution 1373 explicitly “reaffirming the inherent right of individual and collective self-defence
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As we have made clear in other opinions involving the war against al Qaeda, the
nation’s right to self-defense has been triggered by the events of September 11. If a
government defendant were to harm an enemy combatant during an interrogation in a
manner that might arguably violate Section 2340A, he would be doing so in order to
prevent further attacks on the United States by the al Qaeda terrorist network. In that
case, we believe that he could argue that his actions were justified by the executive
branch’s constitutional authority to protect the nation from attack. This national and
international version of the right to self-defense could supplement and bolster the
government defendant’s individual right.

Conclusion

For the foregoing reasons, we conclude that torture as defined in and proscribed
by Sections 2340-23404, covers only extreme acts. Severe pain is generally of the kind
difficult for the victim to endure. Where the pain is physical, it must be of an intensity
akin to that which accompanies serious physical injury such as death or organ failure.
Severe mental pain requires suffering not just at the moment of infliction but it also
requires lasting psychological harm, such as seen in mental disorders like posttraumatic
stress disorder. Additionally, such severe mental pain can arise only from the predicate
acts listed in Section 2340. Because the acts inflicting torture are extreme, there is
significant range of acts that though they might constitute cruel, inhuman, or degrading
treatment or punishment fail to rise to the level of torture.

Further, we conclude that under the circumstances of the current war against al
Qaeda and its allies, application of Section 2340A to interrogations undertaken pursuant
to the President’s Commander-in-Chief powers may be unconstitutional. Finally, even if
an interrogation method might violate Section 2340A, necessity or self-defense could
provide justifications that would eliminate any criminal liability.

Please let us know if we can be of further assistance.

S. Bybee

o’
J
: Attorney General

t

as recognized by the charter of the United Nations.” This right of self-defense is a right to effective self-
defense. In other words, the victim state has the right to usc force against the aggressor who has initiated
an “armed attack” until the threat has abated. The United States, through its military and intelligence
personnel, has a right recognized by Article 51 to continue using force until such time as the threat posed
by al Qaeda and other terrorist groups connected to the September 11th attacks is completely ended.”
Other treaties re-affirm the right of the United States to use force in its self-defense. See, ¢.g., Inter-
American Treaty of Reciprocal Assistance, art. 3, Sept. 2, 1947, T.LA.S. No. 1838, 21 UN.T.S. 77 (Rio
Treaty); North Atlantic Treaty, art. 5, Apr. 4, 1949, 63 Stat, 2241, 34 UN.T.S, 243.
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APPENDIX

Cases in which U.S. courts have concluded the defendant tortured the plaintiff:
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Plaintiff was beaten and shot by government troops while protesting the
destruction of her property. See Wiwa v. Royal Dutch Petroleum, 2002 WL
319887 at *7 (S.D.N.Y. Feb. 28, 2002).

Plaintiff was removed from ship, interrogated, and held incommunicado for
months. Representatives of defendant threatened her with death if she attempted
to move from quarters where she was held. She was forcibly separated from her
husband and unable to learn of his welfare or whereabouts. See Simpson v.
Socialist People’s Libyan Arab Jamahiriya, 180 F. Supp. 2d 78, 88 (D.D.C. 2001)
(Rule 12(b)(6) motion).

Plaintiff was held captive for five days in a small cell that had no lights, no
window, no water, and no toilet. During the remainder of his captivity, he was
frequently denied food and water and given only limited access to the toilet. He
was held at gunpoint, with his captors threatening to kill him if he did not confess
to espionage. His captors threatened to cut off his fingers, pull out his fingernails,
and shock his testicles. See Daliberti v. Republic of Iraq, 146 F. Supp. 2d 19, 22~
23, 25 (D.D.C. 2001) (default judgment).

Plaintiff was imprisoned for 205 days. He was confined in a car park that had
been converted into a prison. His cell had no water or toilet and had only a steel
cot for a bed. He was convicted of illegal entry into Traq and transferred to
another facility, where he was placed in a cell infested with vermin. He shared a
single toilet with 200 other prisoners. While imprisoned he had a heart attack but
was denied adequate medical attention and medication. See Daliberti v. Republic
of Irag, 146 F. Supp. 2d 19, 22-23 (D.D.C. 2001) (default judgment).

Plaintiff was imprisoned for 126 days. At one point, a guard attempted to execute
him, but another guard intervened. A truck transporting the plaintiff ran over
pedestrian at full speed without stopping. He heard other prisoners being beaten
and he feared being beaten. He had serious medical conditions that were not
promptly or adequately treated. He was not given sufficient food or water. See
Daliberti v. Republic of Irag, 146 F. Supp. 2d 19, 22-23 (D.D.C. 2001) (default
judgment).

Allegations that guards beat, clubbed, and kicked the plaintiff and that the
plaintiff was interrogated and subjected to physical and verbal abuse sufficiently
stated a claim for torture so as to survive Rule 12(b)(6) motion. See Price v.
Socialist People’s Libyan Arab Jamahiriya, 110 F. Supp. 2d 10 (D.D.C. 2000).

Plaintiffs alleged that they were blindfolded, interrogated and subjected to
physical, mental, and verbal abuse while they were held captive. Furthermore,
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one plaintiff was held eleven days without food, water, or bed. Another plaintiff
was held for four days without food, water, or a bed, and was also stripped naked,
blindfolded, and threatened with electrocution of his testicles. The other two
remaining plaintiffs alleged that they were not provided adequate or proper
medical care for conditions that were life threatening. The court concluded that
these allegations sufficiently stated a claim for torture and denied defendants Rule
12(b)(6) motion. See Daliberti v. Republic v. Iraq, 97 F. Supp. 2d 38, 45 (D.D.C.
2000) (finding that these allegations were “more than enough to meet the
definition of torture in the [TVPA]").

Plaintiff’s kidnappers pistol-whipped him until he lost consciousness. They then
stripped him and gave him only a robe to wear and left him bleeding, dizzy, and
in severe pain. He was then imprisoned for 1,908 days. During his
imprisonment, his captors sought to force a confession from him by playing
Russian Roulette with him and threatening him with castration. He was randomly
beaten and forced to watch the beatings of others. Additionally, he was confined
in a rodent and scorpion infested cell. He was bound in chains almost the entire
time of his confinement. One night during the winter, his captors chained him to
an upper floor balcony, leaving him exposed to the elements. Consequently, he
developed frostbite on his hands and feet. He was also subjected to a surgical
procedure for an unidentified abdominal problem. See Cicippio v. Islamic
Republic of Iran, 18 F. Supp. 2d 62 (D.D.C. 1998).

Plaintiff was kidnapped at gunpoint. He was beaten for several days after his
kidnapping. He was subjected to daily torture and threats of death. He was kept
in solitary confinement for two years. During that time, he was blindfolded and
chained to the wall in a six-foot by six-foot room infested with rodents. He was
shackled in a stooped position for 44 months and he developed eye infections as a
result of the blindfolds. Additionally, his captors did the following: forced him to
kneel on spikes, administered electric shocks to his hands; battered his feet with
iron bars and struck him in the kidneys with a rifle; struck him on the side of his
head with a hand grenade, breaking his nose and jaw; placed boiling tea kettles on
his shoulders; and they laced his food with arsenic. See Cicippio v. Islamic
Republic of Iran, 18 F. Supp. 2d 62 (D.D.C.1998).

Plaintiff was pistol-whipped, bound and gagged, held captive in darkness or
blindfold for 18 months, He was kept chained at either his ankles or wrists,
wearing nothing but his undershorts and a t-shirt. As for his meals, his captors
gave him pita bread and dry cheese for breakfast, rice with dehydrated soup for
lunch, and a piece of bread for dinner. Sometimes the guards would spit into his
food. He was regularly beaten and incessantly interrogated; he overheard the
deaths and beatings of other prisoners. See Cicippio v. Islamic Republic of Iran,
18 F. Supp. 2d 62, (D.D.C.1998).

Plaintiff spent eight years in solitary or near solitary confinement. He was
threatened with death, blindfolded and beaten while handcuffed and fettered. He
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was denied sleep and repeatedly threatened him with death. At one point, while
he was shackled to a cot, the guards placed a towe! over his nose and mouth and
then poured water down his nostrils. They did this for six hours. During this
incident, the guards threatened him with death and electric shock. Afterwards,
they left him shackled to his cot for six days. For the next seven months, he was
imprisoned in a hot, unlit cell that measured 2.5 square meters. During this
seven-month period, he was shackled to his cot—at first by all his limbs and later
by one hand or one foot. He remained shackled in this manner except for the
briefest moments, such as when his captors permitted him to use the bathroom.
The handcuffs cut into his flesh. See Hilao v. Estate of Marcos, 103 F.3d 789,
790 (Sth Cir. 1996). The court did not, however, appear to consider the solitary
confinement per se to constitute torture. See id. at 795 (stating that to the extent
that {the plaintiff’s] years in solitary confinement do not constitute torture, they
clearly meet the definition of prolonged arbitrary detention.™).

High-ranking military officers interrogated the plaintiff and subjected him to
mock executions. He was also threatened with death. See Hilao v. Estate of
Marcos, 103 F.3d 789, 795 (Sth Cir. 1996).

Plaintiff, a nun, received anonymous threats warming her to leave Guatemala.
Later, two men with a gun kidnapped her. They blindfolded her and locked her in
an unlit room for hours. The guards interrogated her and regardless of the
answers she gave to their questions, they bumned her with cigarettes. The guards
then showed her surveillance photographs of herself. They blindfolded her again,
stripped her, and raped her repeatedly. See Xuncax v. Gramago, 886 F. Supp. 162,
176 (1995).

Plaintiffs were beaten with truncheons, boots, and guns and threatened with death.
Nightsticks were used to beat their backs, kidneys, and the soles of their feet. The
soldiers pulled and squeezed their testicles. When they fainted from the pain, the
soldiers revived them by singeing their nose hair with a cigarette lighter. They
were interrogated as they were beaten with iron barks, rifle butts, helmets, and
fists. One plaintiff was placed in the “djak” position, i.e., with hands and feet
bound and suspended from a pole. Medical treatment was withheld for one week
and then was sporadic and inadequate. See Paul v. Avril, 901 F. Supp. 330, 332
(S.D. Fla. 1994).

Alien subjected to sustained beatings for the month following his first arrest.
After his second arrest, suffered severe beatings and was burned with cigarettes
over the course of an eight-day period. Al-Saher v. INS, 268 F.3d 1143, 1147 (9th
Cir. 2001) (deportation case).

Decedent was attacked with knifes and sticks, and repeatedly hit in the head with

the butt of a gun as he remained trapped in his truck by his attackers. The
attackers then doused the vehicle with gasoline. Although he managed to get out
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of the truck, he nonctheless burned to death. Tachiona v. Mugabe, No. 00 Civ.
6666VMICF, 2002 WL 1424598 at *1 (S.D.N.Y. July 1, 2002).

. Decedent was attacked by spear, stick, and stone wielding supporters of
defendant. He was carried off by the attackers and “was found dead the next day,
naked and lying in the middle of the road{.]” From the physical injuries, it was
determined that the had been severely beaten. According to his death certificate,
he died from “massive brain injury from trauma; [] assault; and {] laceration of the
right lung.” Tachiona v. Mugabe, No. 00 Civ. 6666VMICF, 2002 WL 1424598
at *2 (S.D.N.Y. July 1, 2002).

. Decedent was abducted, along with five others. He and the others were severely
beaten and he was forced to drink diesel oil. He was then summarily executed.
Tachiona v. Mugabe, No. 00 Civ. 6666VMICF, 2002 WL 1424598 at *4
(S.D.N.Y. July 1, 2002).

. Forced sterilization constitutes torture. Bi Zhu Lin v. Ashcroft, 183 F. Supp. 2d
551 (D. Conn. 2002) (noting determination by immigration judge that such
conduct constitutes torture).

There are two cases in which U.S. courts have rejected torture claims on the
ground that the alleged conduct did not rise to the level of torture. In Faulder v. Johnson,
99 F. Supp. 2d 774 (S.D. Tex. 1999), the district court rejected a death row inmate’s
claim that psychological trauma resulting from repeated stays of his execution and his 22-
year-wait for that exccution was torture under CAT. The court rejected this contention
because of the United States’ express death penalty reservation to CAT. Seeid. In
Eastman Kodak v. Kavlin, 978 F. Supp. 1078, 1093 (S.D. Fla. 1997), the plaintiff was
held for eight days in a filthy cell with drug dealers and an AIDS patient. He received no
food, no blanket and no protection from other inmates. Prisoners murdered one another
in front of the plaintiff. /d. The court flatly rejected the plaintifs claim that this
constituted torture.
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Techniques analyzed only the'use of these techniques individually. Aswe have
previously advised, howevet, “wmtmdwubawmy-of‘ﬂ»cmmmmmmcbm
consider an entire course of condisct to detenmine whether torture has occurred.” Memorandum
for John Rizzo, Acting General Counsel, Central Infefligence Agency, from Jay 8. Bybee,
Assistant Atiorney General, Office of Legal Covinsel, Re: Interrogatiorof al Qaedo Operative
at 9 (Aug. 1, 2002) (*Interrogation Memorandun'™) A ‘complete analysis under sections
2340-2340A thus entails an examination ormembmmwmywwmmbe
uved.

[ this analysis, thero ars two sdditional areas of gesseral concern. Hm,hxs
pmblemuﬁn oation of cestain techniques might render the detwinee unosually
 to phiysioal or rieatal pain-or suffising. 1 that wese the case, use oF & second

'mkmm‘mmwhwwmmwyhmm
specificaily intended to-—causo-severs physio i i 3
: mmpkyncdbrmm!pdnorm of the enhanced susceptibllity croated

by the first techaique. Depending on the circumetances, and the knowledge and mental stale of
tlumtmmor,m might conchede that sovere pain or suffering was specifically intended by
the application ahmmwammwnﬁaﬂm vulnerable because of

_thaappﬁaﬁou he firat technique. Beowuse the ss of Hiesd techriques in combiaation is

muﬁha«mkwnmmwﬂ-mmw
difficult fo assess a3 to a particulnr indlividual whether the spplication of nwitiplo téchniques
mmmm&nmmﬁmmmmamwmm

. doprivation, i particular, has.a miraber of documented mmfnm

sware of the poteatial for enhanded susceptivility to pain and suffering from each interrogation

“teclinique. 'We also sssume that thers will be active and ongoing monitoring by medical and
- psychological personminl of each detaines who is vadergoing a rgieion of Intesrogation; aod *
- active intervention by s.member of the teans or medical staff ss necessary, 30 5310 svoid the

mmammwmmummﬁmmwsc\
§§ 2340-2340A a3 a result of suck toxnbined effects.

Swmd, i Mﬂuﬁ ncmudmdomwv« mnplymﬂ
N:Nuhsmdommw@m w&?mma:m«y

‘-mwwawammm mwmmm and the

mental state of the interrogator, Mwmhmdmhhmﬁd!ywmm
such severs pain or suffering. This aily 1
“TOOTIHE 3 WIRE N

onﬁwhuouﬂwmom«hv&mkwo!memdwidnquusm
pmﬁws!ymduedwuﬁbewmhnedmmhpamm:mwed
(undated, but transmitted Dec. 30, 2004) (“Backgrownd Paper™). The
Eadgromd}’w whxcbpmviduthomnmpdbwsforowuuiyaxs, ﬁmdm&uﬂ!epmus
of interrogation irito three phases; “Initis! Conditions” “Transition to " and
“Interrogation.” Jd at 1. After describing these thres phases, sez 1d at 1-9, the Bockgrownd

- qu’"pmvﬂualookataprototyplcﬂmmomonwhmmbmson,thespplimmf

TP secRrr/ ...
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mwmbmtsonudsepnﬁdy id. 8t 9-18. The Background Paper

interrogation techniques,
does riot include sny discussion of the waterboard; howeyer, you have sepsrately provided tous
a description of how the waterboard may be used in combination with other techniques,

particularly dietary manipulation and sleep deprivation. Ses Eax for Steven
Principat Deputy Assistant Attorney General, Offics of Legal
Assistant General Counsel, CIA, at 3-4 (Apr. 22, 2005) ("dpril 22 P

- . Phases of the Interrogation Process

e mﬁmpbasoaimcmmroglﬁw “Injtial Conditions,” does not Mavolve- :
qu.andmhmnmdmdmmmd«mymmmdmm

’ C!Asynaim&zinztﬁtpbm mwmmmmwhm«
. ﬂnmmwpﬁonachniqnes.whichmht&' : .

: According to the Backgrownd Paper, be&rcbungﬂmmﬂwamotimm:

dmmkgivmamedncdminm ‘He then is “securely shackied and is deprived of sight

~and sound through the use of blindfblds, earmuffs, and boods™ during thé flight. Jd &2, Anon-
: bea.rdmedmlomc«momouhkeondlﬁou Security persoane] also monitor the detainee for
signs of distress. umwwnmmmmmwamﬂmmof

what will bappex next, and the potential dread [ détainee] may have of US custody.™ I His
head and e acs shaved; his physicat condition is documented throughi photographs takes whils
" heismde and Keis gives medical and paychologieal intarviews to sssess his condition asd to
. mmaremmwnmmmn ﬁewofmypnﬁmlumquuﬁ
2 ’

mdmmm&-mmwmbw@ The -
X benign

mw?myhmm&hnwhmmﬂa%hmmmmmmfw

the use of sedatives for intexrogation., The Bockpromnd Paper does not mestion the administauios of any drops

m* .WMQK*K&ththﬂwtmmw

. E A of sedation -

ﬂhh‘mymnimm‘ i o p o sedalion o o S th T

P xmlh;ayw-— datives should be cacehily evah g weder BUSC.
4O(INB). For pusposes mm»m“n&wmmmthw

numucnnmausﬁm-ymmmnf it does ot bold, our

o m nydma; assumplion bold, our axadysis

' mrxs&m/—ﬁa«ﬁan
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for approval. If the medical and psychological assessments find no contraindications to the
Wmmﬂmmﬁmnmmwmmmmdmpk&m@
a cable transmitted to the site of the interrogation, the imerrogation moves to the next phase. Id’

Three intérrogation techniques are-typically used to bring the detainec to “s baseline,
depudoﬁm"“dmmu[mg}w&e[dmm}mmhumcmdmbmchm
" needs™ and helping to make him “perceive and vales his personial welfars, comfort, and
immediate needs more than the information be is protecting ™ Jd. at 4. The throe techniques
- used to establish this “baseline” arc nudity, sleepdcpnvaion(wxﬂzﬂwddingnd.umnn‘
ﬁmc,whmofndhpu).mddwuywm These techniques, whick Technfues
described in mmmmlmhwmwmmmwmm

, me Backgreund Paper at 5.

Oﬂa(ted;mueswﬁch%qﬁmpkymm‘mbmmﬁ\emmwm

detai rized as “ " 3nd “are used principally 1o correct, startle, of . .
adueveaoﬁmemhhngnbjecbvcwuhme i » Id These o gy "mmmsed
aimhmlybmmoﬁawndmmﬂmgubly ing an individual it session.”
4d. The lnsolt siap is used “periodically throughout the intecrogation pracess whea the

needs 1o ismed 1y correct the detainee.or provide a consequence to 2 detainee’s
mpomeormmponu. 14 at 5-6. Themhshp anbemedmcombhnlonmthm
dousing or kneeling stress positions™ that are not cly d a5 ™ ive.” Jd
.as.»wmmmumm%mmwwmm i

. Smcmdqnumchm:udu ‘cotrcive.” Theuted:qum‘plmtbedminee C-
mmumncalandp:ycholomlm” Hal Couuvetechmqm mtypmllymtused
£l - A4 -

’ mmmm mw:mummm (Thess conditions “are
In!hhw:ﬂn yois kave not askad us o theie wvfslonss under the stsiita) The

veing i
*mmmmmqa)mwm aud Feakk Admisistratioe bas d d that thet is 96 risk
‘permanca hearing loss ; wh nd
- iypicalty st ek qutekly to e ‘m“ of gt Mda. O)MA
. f«nuwdn.mmwmmomem
GmnlCmmLCmﬂMmAmuWn‘M ).

Trin e R . ...
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Top et SR o5
mcomhmnou, althongh somcwmbmedu:ois possible.” Jd Walling “is one of the most
effective interrogation techniques becauss it wears down the [detzines) physically, heigheds
ummuymﬂwdm«;b«nwhﬂ&ei&mpﬁormydowhm,audareatuuenseof
dread when the {detainee] knows he is aboutto be walled again.” Jd* A detaince “may be
walled one time {one impact with the wall) to make a point o twanty to thirty times '
consecutively when the intérrogator requires & more significant responss to a question,” ad
“will be walled sultiple times™ duting & session designed 1o be intense. Id lelmgunnm
pmncﬂlybcuudutheumcumeuuhermmmgahontechm

. Wwwmmm&mmmﬁbywlmwmmo{
another coercive techhique, water dousing. See i st 7.8, The technique “may be used
frequently within those guidelities,” Jd ot 8. A3 suggented sbove, interrogators may cothbing
w«mﬁqmmmm”mmummmﬁngh:mﬂmmw&e
abdoniinal slap. See id at 8.

The useé of stress positions Is “usually selflimiting in that temporary muscle fatigue
umﬂlyludatothe{dannees]beinamahlotomnmnﬁwmvoﬂnontﬁehmdof
© time.” Id Depending on the particular position, stress positions may be combined with water
- dousing, the insult siap, the facial-hold, and the attention grasp. See id 'Another coercive
!mmmmﬁn&mwm%ﬁmg"mhmmummmm M
may be combined with water dousing snd the abdominal slap, See id OMS guidelines limit the
* technique of cramped confinoment to no more than cight hours at a time and 18 hours a day, and
confinement in the “small box’” is limited totwo bours, Jd Cramped confinerosnt cannot be
mmmmmmnamwww

N Wcmmmnmm'smommmmmmmnamm

ongoing monitoring by i direct that techniques be

- dicantinucd if there is‘a devistion from prescsibed procedures and by medicsl and paychological
peesonnel from OMS who will direct that any or all techniques be discontipued if i theis
MMM“M&yMWWMN«Mm«
suffering. Soe Technigues 3t 617, )

- A Prototypical Interrogation

- T prototypichl intemrogatioh,” the Sstainee begins his firsf Tterrogation session
‘ mmormmmacec,mmmmmmmwﬁummwmm

‘Mlkw nﬁq‘mﬁm [deﬂne! . Background Paper w7, aod wodowbtedly may

mmnmmanmw mmm%mmm’wwm

. create 3 loud sound when MWmeMbM'MMM’ i

" a2, Dt the detaines’s “head and neck are supposted witlh a rotiod hood or iowel thm&dh
WMW&ENW‘M%MMM'&MNM&MWM
frots the flexible wall i order 10 redece the chances of sy injiry. See /Yoo have informed uy that » detatee s
expected 10 feel “dread” at the prospect of walling becsuse of the shock 3nd srpeise caused by the weknique and
mmmummnmmmmmwmmmmmm
technique causes significant pain.

mﬂémm—m«;ﬁn
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his neck, Baclcgrw:d?@watf?-m. Themetmsatmmwethcboodmdapmmtm
dmmmmmmmwmmmmmmmmwmm
what it takes to get important information.™ Jd* As soon as the detainee does anything
invonsistent with she interrogators” instructions, the intetrogutors use an insult slap or abdominal
:hy. Theympioywa!fng if it becomes clear that the detainee is not cooperating in the

q “may continus for seversl more itesations as the interrogators
mwwmah[dmwa}mwmwtwlyamwmm[hu}
resistance efforts.” Jd mwmmmmmmmmwmwm
for standing deprivation, begio di menipulation through &
detﬁmmd:?pcmﬁndiw} Sef;?uw-n mﬁrstln&momﬁmuabm,
mumnwmaommwmmmmmuumﬁ Ses i, 1t 11,

xmemwmmummmmmﬁmmmmmm
Pyt advise that there are no contraindications, a sevond session may begin.
See id, &t 12. mmmmmuhamumm«umuum
See i at 11, Atthe start of the second session, the detaines is reloased fiom the position fix
Wmsdaepdepdvnﬂomnhoode&mdhpmiﬁmdmhmhewﬂhnswdlwxht&mﬂmg
colluoverhlshudmdmdhiueck. See id, Bven before removing the bood, the
ion grasp to stactle the detsines, Themmwukcoﬂ'mmd
lndbeglhqwauouins. Ifithe detaineé dogs not give app to the first o
hmmnmmmkshpoubdomnlﬂap. Suid myempbywdﬁn:mhq
deterniine that the detiinee “is inbent on nusistaining his resistance posture.™ Id. at 13, This
" sequence “may continus for muliiple itefations asthe interrogators contingg to messure the..
[detaines!s] resistance postuce.” Il The interrogators then incresse the pressurs oh-the detalnes
* bywusing s hose to douse the detalove with wates for several minutes. They stop and stast the
douding ss they contiimie the inferrogation. See id Thqthumdﬁanﬁonbypiwin;&e
detaines jolo the sune circumstances a3 at the cod of the first session: the detsines Is in the
standing position for sleep doprivation, is mude (excopt for & disper), and is subjected to distary
u:niwhum Cuca again, the WMMWMWWMWMu See
f;

Again, ifthe mrommdﬁmdmmkamdmmmdxfﬂumdml -
and paychological personnel find 0o contraindications, a third session may follow. The session

© begiggpilhtie Wnegpwﬁmdunmqmgéfﬁwm&_ See i st 14, Hihe
mmmmwmmwmwm;mmm The

mmmmmmwmmuwmmm* H.
Intesrogators “use one techinidue to support another.” Jd For example, they threaten the use of
wﬂixaguﬂmmmbddszmmmmmdmmmm&e
position longer than he otherwise would. Mmsmdofthamuon,themummdmmy

' Wemmmtxait&mmumw&

ror sefier MR Al
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 ropsbcncs R b
p«mdplacethcdmmmmtheume circumstances a3 at the end of the first two sessions,
with the detaince subject to sleep deprivation, nudity, and dietary manipuletion. Jd -

Inlatecs sessions, memmgmrsmedmctmqu«thumpmwngmoﬁeﬁ'me
.and drop the others. Sleep deprivation “rmay continue to the 70 to 120 bour rasge, or possibly
beyond for the bardest resisters, but in no case exceed the 180-hour time limit.” Jol &t 15* Mfthe
medical or psychological pessonnel find contraindications, slcepdepmmnwiﬂenduﬂm See
id t 15-16. While continuing tho use of sleep deprivation, nudity, and dietary manipulation, the
.smmmmyaddmmpodcouﬁnm As the detainee begins to cooperate, the

 to decresso theyse of inteirogation techniques.™ Jd. at 16. They™

mymmwmmw, supply clothes, ad provide more appetizing food. See id

- mmmmmiadm“pmmwmm may {ast 30 days. If addition!
mexxmumm;mw:smmmaqnmmmaﬂonmplm
than 30 days. thdaﬂ“[o}nwmﬁnmdmvfmmmquumma
period of three 1o seven days, but can vaty upwards to fiftsen days based on the resilience of the -
[detainee].” Id AsInTecIrrdqu,mn'advioabmhfmedm mmmog.moapmcesllstmg
nomamdun'sodays See Techmiques at 5. .

© Useof the Wal«boardhCombMonﬁt&W?ﬁdmm

. chmmammwmmmxmmm
.mmmmmaxwm “You have previously explained that the .
‘wattrboard technique would b yived only It a)mmmwm&wmmm;m

- attack is imirient; (2) thete are “substantial and anunmjummwc
intbiligence that can prevent; disrupt or delay this attack”™; and (3) other Intorrogition methods
,hmﬁldwmmywﬁddwhnﬂemﬁmmﬁmempmmm Ses”
A-meﬁvmmnxnmmwmgmmmmm
Assistant Attomey General, Office of Legal Coutsel (Aug. 2, 2004), You'hirve alyo informed us
‘ th-tt!\cmbocd tnny be approved for uss with » gives detainee only during, & most, one
ﬁmmmmmmmm»mmmhwmm
‘mote than five days. We fuither understand that in sny 24-hour period, interrogstors mey wse e —

* more thah two “sessions™ of the watechoard o a subject—with s “sexsion™ defined to mean the
" time that the detainea is strapped 10 the waterboard—and that no session may Jast more thin two
howT™BHorbovir, during any session, the mishber of fudividual appliditions of veater lasting 10
secotds or longsr may ot exceed six. The maximurm lenpth of any spplication of water is 40
mmuwwmmmmmmmm bnﬂythmd

“

Qmuﬂ CIA,
of Eegal Com 12 (Aug. 19, 2004).

© A3 inTechniguas, onr advios bere s esticied o s application of 50 more than 130 hours of sleep

S
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;émr_my‘m
Youbmadvuedustbamthasehmmdasawhmd:ewambouﬂwmﬁdbauwd it

would be used only in direct with two other techniques, dfetary manipulation and
.sleep deprivation. See April 22 Fere at 3-4. While an individual is physicaily on the
waterboard, the CIA does not uss tis siterition grasp, walling the facial hold, the facial or insutt
slap, the sbdominal slap, cramped confinement, wall standing, stress positions, or water dousiog,
though same or sl of these techniques may bo used with the individus] before the CIA needs to
momothwa‘!uboard,nﬁmundamndhupossihmhawneormmofﬁwtedmhwﬁ

’ 4mﬁnbemdmthenmedzyuammboudmm,bmsepmtdy&amthnmmmdm
mmcncﬁonwithﬂ»vmaﬁond. See id at3.

Aamdimmdmﬁdnﬂquxyonhnmfomedu&aum&wﬂwiuﬂmﬁngm

to avoid sspiration of food mattsr' Tbehﬁvndmllskmonthﬂmdtﬁotﬁrm@mnhc
the waterbosrd i wsed, For this reason, apd i ﬂusmy,dacwﬂubowdwuad(ucombhm :
with distary manipulation. See Aprif

Youhmahodesmbedhowﬂ depsm&onmybeuadpdorhuﬂdmmzﬂw )
hm!m&t&dononmeof:loquepmm

" deprivet the waterbosnd {as i is whea used in combination with
' 3 3 s at4, You bave algo informed us that thero Is no
t sleep depri '

at3.

’ mmmm Fi Asin Technhyies, we
ssan
undersiand that in the evens the detalies Wérs perceived to bo nuabls 0 withetand the effects of
. the watzebosrd for any resson, any member of the hterrojation team hay nto
.. mtavmmd,lfmmy tohak&en&cnfﬁuwmfhoud. Sudprllzz S ot 4,

k3

. mmadﬂwmw&ﬁmdmmpwzwmwﬂmn
. MmﬂmmmmslmwywmmmMnth -
individual technicues. In evaluating individual teshniques, we tumadto a
dwdapedlmhemoof gous tachniques in militery toaining by the
"t madicRl Htersture, aisd to the judgmént of medioal fRsonsel. Because there is
* less certainty snd dafinition’about-the use of techaiques in combination, 1t is necessary to draw
mmmmmhw'mmmmeaummm

: mmm@"mkmwwwummmmmm
thess techniques will be used in cowbination during intecrogation.” Backgrounid Paper at 17.
Whuhunyo&umbmﬁonofudnwwwﬂd.mﬂwmkvﬁnmahahb&cm
. prosented—whether the combination would be no mare likely to canse severs physiost or mental
pain or suffering within the meaning of vectiing 2340-7340A-—would be a question that cangot
be aasessed in the context of the pressnt legal opinion. For that reason, our.advice does not
extond o.combinations of techniques uilike the ones discussed here. For the same reason, Bis

upmally important that the CIA use great care In applying these various techniques i

10p spCer R ow o
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Tor spnon R e
muhmuomnaml-woﬂdmmqmdﬁmxhemmbmoﬂhemmmmwﬁm
attencant medical staff, remain watchful for indications that the use of techniques in combination
shay be having unintended effects, so that the interrogation regimen may be altered or halted, if

necessay, 10.ensure that it will notumkmmcphysmdofmentdpdnorm&‘mngicmy
* detainee in viotation of 18 US.C. §§2340-2340A. :

Finally, it both of our previous opinions sbout specific techmqm,we mlumd theuse
of those technigues on particular identified individuals. Here, wo are asked 10 address the
combinations without reference to any particular detainee. As is relevant here, wo know oaly
‘memmmm”m&&wwummfm
may boused on s detsines only if modical ad psychiologiest persannel have determined that be

. Is not likely, ss & result, to axperience sovere physical of mental pain or suffering. Tachniques %
5. Onmmwmmdumuamﬂ&hﬁemmmkmdwmwmmwb

_at isne would be's factial question we caninot now deside. Our advive, therefore, does not
mﬂmt&moﬂeﬂuﬁmmdmuﬁb&oumhawmiymdmd

Mpreaver, in this regard, it is also especially i 1, as we pointed out in Techmiques with
o rwpecuommtechnﬁ;\m,uc,&g,.m!ﬂ”(dimiﬁgs!mdepnvmn),ﬂmmcmﬁu
carefislly assess the condition of each individual detainee and that the CTA”s use of these

_techniques in combination will be sensitive 1o the individualized physicd condition and resctions. .
of cach detaines, so that the regimesr of interogation would be altered orlulnd,if‘mwm‘y in
the ovent of unanficipated effects on a particulsr detaines.

Subjoct to these cautions and to the conditicns, limitations, anduwmoubebw
mmmmmmmmwwﬂmmﬁdm
techniques; Mmk;MW%WWnﬁMMm

. do oot befieve that the use of this techuigues in combination as.you bave described them would
be expected to inflict “severe physical or menthi pain of suffering” within the meaning of the

- statute, 18USC §2340(1). Although the combinstion of interrogntion techniques will wear 3
detainge dows physically, we understand that the pricipal effect, as well s the primary goal, of
interrogation using thess techiiques is psythioksgical—to croato s state of lsarnod helplesaness
mwmmmwmmmmmm

© sustainable
: hmm*mmmmmam

Ry % Mmmwyd{nﬁ‘miﬁyﬁeﬂumﬁpﬁnwwm
t!mawsonu: "somphysml pmn,""mmp&yﬁnl.. mﬁ'oﬁhg”mﬂ”um...

AxsmMGanOﬁeenfhngwmd,Rs: Ltgdswﬂvdsa!ppﬁwblcwdeﬂ&
USC. §§ 2340-23404 (Dec. 30,2004), :

As explaied below, anyphysmlpmmkinaﬁ'ommemofthmmhmmmm
combinstion, cannal rezsonably be expected to meat the leved of “severe physical psin” :
conternplated by the statute. We concluds, therefire, that the authorized use i combinationof
these o3 by adequately mined intesrogators, as described in the Background Paper and

the April 2. e, conld not reasonsbly be considersd spwﬁwllymwndedto do so.

Top setrer AN ot owy -
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Moreover, aithough it presents 2 dowqumonund«xm%ﬂ%& we canchudé that
the combined use of these techniques also tanniot reasonably be expectad to—and their
combined use in the suthorized manner by adequately trained intsrrogalors could not reesombly
be cormdered apemﬁully intended to-—cause severe pbymai suffering Although two

tended slecp deprivation and the waterbosrd, may involve a more subistantial risk
ofphysmtdi;wm in the other specific techniques discussed in the Bockgrownd Paper
zz N

and the April ax, o, 8 we understand it, in the CIA's experience to dite with the
interrogations of more than two dozen detilnees (thros of whose interrogations involved theuse
of the waterboard), would {ead t the expectation that any physical discomfbrt from the :
bination of sleep deprivation or the watetboard and offier techniques would involve the
degree of intensity and duration of physical distress sufficleat to constitute severs physical

suffering under the siatute. Therefore, the use of the tachnique could not reasonsbly be viewed

2 specifitally intendad to cause sovere physical suffering. We stress sgain, howoves, that these. |
questions concerning whether the combined effects of différent téchniques may tiss to the lovel
ofphysialmm;mnmemumofwmﬂwmumdmm!tom,mdmy
reinforce the need for close g by medical and psychological personnel and
by ali b ofme ,' mmmdacﬁvemwmmlfmswy

. Anﬂyungﬂncombmedxechmqwintmotmmmennlpmou:ﬁﬂngmm
! qumomnndarthesmute. The first is whether the risk of kallucinations from ¢ "
d whea combined with othér techniques, such that a detainee might be

expected to expesience -
the desmiption in the Background Peper that detainces may bo specifically told that interrogators
will “do what it tekes” to elickt infovmation, id 2t 10, reises the question whethes this statement
might qualify as « thiest of infiction of severe physical pain or suffering or suothiee of the

. predicate acts required fir “severs menital pain or suffering” under the statute. After discussing

K Aboﬁofmmmﬁubdowmmmm&aMMmbymy
mwamwmmmammmmmu

nebly be expested to cause protonged meatal fuam sid could not ressonably be considered

A_Mﬂbmm»mmmﬁuhorm We stress that these possibls

- questions about the combined vse of the techniquss uader the statutory categesy bf severe mental

. pain or sffering ave difficult ones and they serve 1o reinforce the need for close and ongoing  ~
monitoring and sctive imecvention if necessary.

Severe Prysicol Pain ™ . S -

mamptﬂaﬁm.wdity.sleepdowwﬁinn,the bld,and&:mongusp——mnot
expected to-cuse physical pain at all. See Technigues 2t 30-36. Others might cause some pain,
but the levet of pain would not approach that which would be considered “severe.™ These .
techniques.are the abdominat slap, water dotising, various stress positions, wall standing,
cramped confinement, walling, and the facial stap. See id We also understand that the
wateshoard is not physically painful. 72 st 41, Tn part because none of these techniques would
individoally cause pain that even approaches the “severe level required to viclate the statits, the
cnmbmedunofﬂmtecbmquewnduﬁmmndiﬁmmﬁnedhmwmﬁnotbe@mb—

.. © . 7op spéeer IR, Ao
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and we.contlude that their authorized use by adequately trained interrogators could niot
reasonably be considersd specifically inteaded to—reach that level.”

_We recognize the theoretical possibility that the use of one or more techniques would
make a detainee more susceptible to severepain or that the techniques, in combination, would -
aperate, differently from the way they would individually and thus cause severe pain, But ss we
undmtandtheupeﬁmmlvmgdwmumonofmmmbmw the OMS medical

and persannel kave not observed any such increase in suscopiibility. Other than

Mthﬁ,maputmdminmmpﬁwwmmmhmﬁamohhuﬂm

" cause the techiiiues to operate &Mﬂymummmm OMS doctors sind
psydnlosutl,mm,eonﬁmﬁuttbey that when combined a5
Wiﬂme&okymmm:u&cwﬂ wonldmtopmtemndxﬁ‘mnt

manwﬁbmthewvﬁnydomﬁvxm 3085 10 GIUSS pain;

L Wewmwwmmmmmmw
Papa-dou;iwmkswh«e&edhmumedhymmﬁmqnewwﬁbcwbm
ofanotber Ths "conditioning techniques™—misdity, siecp deprivation, and dfetary-

pulation—appesr deaigned 1 wear, down the détaines, pliysitelly and | y .
mmmwmummmmmusﬂ l‘ﬂw
Dad wd“&em[mwmﬁm all cases,”

‘17, Mmmﬁmmmgmﬂ:mofm&ngumdpm;
w«wmm;mwﬂmwmmmmmuam Theissue naised

“by the statute, howavee, is whether the téchuigues would be specifically intanded to cause tho
mummm pun* uu.sr.szmm mtbomoftk!mdﬁmins .

e "Wum-t 2 thit cowsbissiivis wmaumuuwmm
mwnnnkhmmp Ot B e tepeated uss of the “walling”™ techines,
Sowchuenclkig in the Sockgrownd Poper saggtsts e wwumm;mm:«:
Mﬁ,ﬂm“‘“‘%ﬁ o b i s e o e e e B bt

erenwith vespect fo
mhmuuwmambwwhmuwmaumw

acd thet such wee: T3 aot Inbend d to, and docs sat i faed, €susb srvere physical Tuin 1o the detaioce. Alﬂ;h
lmmwuuwmammmp—mm::m
. ; Timitid 1o mumxmwhﬁem«

ToP SBefm—maé
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teckniqoeathapnmp:leﬂ'ect,»xouhaw ibed it, is on the detainee’s will to resist other
techniques, ‘on the pain that the other techniques cause. See Background Paper st 5,
.. 12; April 22 ax at 4. Moréoves, themposmmmdwﬂ! standing, while inducing
- muscle fatigie, 0o not cause “severs physical . . . pain,” and there is no reason to believe thata
pps’iﬁomhddaonwwmmguﬁmmhawix.wm!dmmhpam See Techniques at 33-
3 ’ .

Inmywﬁuﬂnmgawmhnﬁmbfmquumig}nhmumxpmdmmmu
-could produce surprising effects; But the Backgromad Paper snd the
describe a system of medical and psychological
monitoring wmmmmwimmymmmumm
begin $0 0ccur and would require aceinterrogation to bs modified or stopped if & dotsinee.is in
danger of sevore pliysical pain. Medical snd prychologieal personsiel assess tha detainee befors
. any imerrogstion stirts. See, e.g., Tachiques st'S. Physical and psychologicat cvaluations are
mmmm&ﬂywmmpminwﬁdh;mmmmmqmmmmg
those at issue in Techniques (leaving aside dietary manipulation and sleep deprivation of less
than 48 hours), See id at 5-7. Modical and psychologioal personnél are on soens throughout the
interrogation, and are physically present or are otherwise observing during nany of the
techniques. See id at 6-7. These safogusrds, which wore critically importamt to our conclusions
Mln&vﬁudmhdquqmmmmmiﬁcm tachniquesmcombined .

Mnndwmmdewwolosdyhmmmamw
,mmimmdwdoping, See id at33-35 mmmmwmw
_any signs of probl pected to pr detaines from
_ expesiencing

undessiend that some studieg suggest that extendod sjsep deprivation may be
amﬁﬁxamdmmmbrmkmofm’ Soveral of the techniques used by -

Stesp Deprivation, Selective and Steep Recatery on Poln Toieronce Threskioids in Fi
swnqm Stoep Research 35, uaomy,manm::ss.mgmumm Anotber sbady W

) wldxn- dupag:;:m Whmmmmmmmmuu

: threshold. Kundesmann, WW?M?MWNM
Snmmnymm Healthy Voluntesrs, smwmmy

00 S MR, ..
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the CIA may involve a degree of physical pain, umhﬂeprcvmaly noted, mludms&mlmd
“abdominal slaps, walling, siress positions, and water dousing. Nevuﬂ:d«s,mof&m
techniques would cause anything approaching severe physical pain. Becauge sleep deprivation
appears to causé at most only relatively moderate decreases in pain tolerance, the use of these
techmwumoombinmmbmmdedd«pdmmmwwldmbemmdwm

" severe pliysical pain.

) . dmeonthedmofmmummlnthe&dgmmdhpwmdthe
Aprlnk I, would act ted by the int ““wm::ﬁtia.xm

i :;mﬂedtomnﬁpﬁn&t of sections 2340-3340A. The close s
monitafing of esch detaivice &ir any sigxa that e is at risk of experiencing severs physial
reinforces the-conclasion that the ude of| techaigues i3 not intended to.

" inftict such pain, OMES Yiss dircoted that “Imjedical officors must remain cognizant af all times’
of their obligaton to prevent ‘severs physical or ments! pain.or suffering.”™ OMS Guidefines st
10. mwwﬁmmmmmmmmwmmmww C
observations indicase s detsines is at risk of expetiencing severe physical pain, and the
-etpectation that all interrogators understand the important role played by OMS and will
mpwewkhﬂwmm&cmmd&hdm,mh«gnhTWMlmw
advice. See Technigques st 14,

Severe Physical Suffering:

mthTWMMWMW:«m&'mmpW
M'WMWWM"MMWWMW
dkumﬂnxis “severe’ confidering i3 intemity and durstion or pessistence, rather than mersly
mild or transitory.” Id at 23 (intetnal quotation marks omitted). Sovere physical sulfering for

: mamnwnwmmmwme,m.mwmﬁmwpmw

. invokes,” Ses Price v, Socialist Peopls s Livgan drab Jemahirtya, 294 F.34 82, 92.(D.C. Ci.
: m(mmmm&gmmvmm Supp. 2d 1322, 133240, 1345-_

Wmﬁem&dxh&iaﬁdﬁmuﬂwbﬁywﬁmﬁmmﬂmm

items; removal of teethy with piiens; ¥eking i {h Face and ribs; breaking of bones and ribs sad

. Mmofﬁnmwmngaﬁmmmwm'sw,mmmwbuﬁng
hi; extreme limitations of food and water; mdwbjaeﬁonhgtmof“kmsimrwlme")

In Techniques, we recognized that, depen&agcnthaphyacaleondmunandmctmof

.4 givenindividual, extended sleep deprivation might cause physical distress in some cases. Jd at
3, w@y,mmmmmwmmmwmmmwmemm

oe soter R oG
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* important to ensure that the use of exteaded aleap deprivation would ot cause severe physical
suffering. 1d. at 34-35. We pointed to the close medical monitoring by OMS of each detaines
subjected to sleep deprivation, as well as to the power of any member of the intervogation team
or detention facility staff to intervene and, in particular, to intervention by OMS if OMS
concludes in its medical judgment that the detainee may be experiencing physital

- distress. With those safeguards in place, and based on the assumption that they would be sirictly
followed, we concluded that the authorized uss of sleép.deprivation by sdequately trained .
interrogatars could not reasonably be considered specifically intended to cause such severe
physical suffering. Jd. st 34. We pointed out that *[dJifferent individual detainbes may react -
physically to slecp deprivation In different ways” id, and we assumed that the interrogation
Yeam and medical staff “will separatély monitor each individual detainée wha is undergoing
aleep deprivation, and that the application of this techniguie will be sensitive to the individualized
physical condition and reactions of each detaines.” /d

Although it is difficuilt to calcnlate the additional effect of combining other techniques
with slcep deprivation, we do not believe that the addition of the other techniques a3 déscribed in
the Backgrownd Paper would result in “severs physical . . . suffering” The other techmiques do
not themselves inflict severo physical piin. They sre not of the intensity and durstion that are -
necessary for “severe physical suffering”; instead, they only increase, over a short tinie, the
discomfort that a detaines subjected to sleep deprivition-experi They do not extend the

- time at which sleop deprivation would end, aud although it is possible that the otfier techniques
- . increase the physical discosfort associated with sleep deprivation itself, we cannot say thiat the
effect would be so significant as o cause “physical distress that is *severe’ considering its .
intensity and duration of persistence” Teclindqwes st 23 (intermal quotation macks omitted). We
&mphasize that the question of “severe physical suffering” in the context of & combinstion of
techniques is  substantial and dificult one, particularty in light of the imprecision i the
. statutory standand and the relative Iack of guidance in the case law. Nevertholess, we beliove
* that'the combination of techniques in question here would not be “extreme and cutrageous™ snd
ﬂms'wwldmgmck!hehishhrmnblishedby@mxrmiuswﬁqmzsﬁzsm&wﬁchjs
: mu-vedﬁ:dmio mmmwmammmm‘m'm '
connotes.and Tnvokes™ o v. Socialist People’s Libyan Arah Jarahlriya, 204 F.3d 192
(interpreting the TVPA) .
a3 explained in Technigues, expegience with extended slegp deprivation shows that
“*[s} ingly, litde secmicd to go wrong with the subjects physically. The main effects lay
;vi&d«;@mmaﬁhmﬁmdhﬁnﬁnuﬁoﬂnghﬂm%mmmwfmwm”
i Ui and Qther.

x aspects of seep deprivation that might result In substantiat

phyﬁ@l&kmmweﬁmmﬁmhdhmmmmammofm

assaciated-with slcepiness, as noted sbove, may differ from pecson to person, the CIA has fond

. thatnunyg(ﬁtcﬂkm%d&imwbjeqedmahepdepﬁuﬁm!mcmhmditwﬂl The
general conditions in which sleep deprivation takes place would ot changs this conclusion,
Sh{%gum&gawﬁyemdkm:wmmm_ﬁwﬁ:mr
émmedmprgvengmmgagxﬁqqm A detaines is niot allowed to hang by his wrists,

. Wmmpwﬁmam.mmuhmaqumemmmwﬁm
and:fabommlpomonisused,Mhmﬁﬁﬁmﬂﬁwmtﬁcduﬁm'smoﬂm

Top et/ ... .. -
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)oummtmgmfomhslxmbnbeyowmwwwdmummmmmm
Pur ¢, team members, as well a3 medical staff, watch for the development of edema and
: wil!admrdimﬂmmnﬁdmsbouldﬂgvuﬁumedmdwdop If a detaines subject to sleep
deprivation is using an adult diapes, the diaper is checked regularly and changed s needed to
prevent skin irritation.

.. Nevestheless, we recognize, as noted above, the possibility that sleep deprivation might
lower a detainee’s tolerance for pain.- See supre p.13 & 1.9, This possibility suggests that use of
extended steep deprivation in combisation with other technigises might be more lkely than the
scpacate uac of thie techniques to place the detaines in § state of severs pliysical distress and,
therefbre, that the detainee might be mare likely to expericace severe pliysical suffering.
Aﬁawm;mmia&mdmthaﬁamwmmnmmwwhm
during s oourse of extended sleep depeivation with suck frequency and intorsity: 23 16 induce in
the detsinoe a persistent condition of extreme phiysical distress such as may constitite severs
physical sulfering” within the reaning of wections 2340-2340A. We understand that the
- combined use of these techniques with extended sleep deprivatiop is not designed or expected to
cause that result. Bmmmgmm&bamﬁhueﬂ'ea,mbmufmwmim
»mmmmmomm«‘ inees and would i de if theré were
indications combinéd use of the techniques may be having that result, and the uso of the
- techniques would be reduced in frequency or intensity or halted altogetlies, &s nécessary. Inthis
mimmeﬂmf:&nmumﬁdbﬁwnmmmmmm
Wmmmmmmﬂmmd«mm :

. mmmmmmmamwmm
mmmammmammmmummwmmwm
toﬂupdhpmamumxndividuﬂtwhumumﬂuthemdmhgmmm&
83 well as OMS madical l, would int 10 alter or stop the use of an interrogation
mxwmm-mbawummmmm

. mmmyhudm%mmm hmnybsmd
during a.course of sleep deprivation, siod sz cxplainod sbove, a detainec subjocted torthe .
‘Wmhmmmmmammmbm«m -
i ddmmmummmmﬂwm
W s8asion when the waterbosrd is being employed; they may be wsed st a point in time
dosefodaembmtd,mch;d{ngmthm&y ‘See April 5

imd&mdmw-ﬁm“wmw severe suffering,” and,

. Wmmummummmamwmmmm
of the mmmmdmmmmmwwgmawmmu
Tbeph)meddismofmmtoud,uaplmcdmhdmigzm fasts only during the
mmympmm;mmmmmsmymm Sheep
deprivation would not extend that period. Mogeover, we usderstand that thers is nothing inthe
hthwmmmmwMﬂwpdwmnmmmuemym&lMof

. the watetboard. See suprap, 9. Similarly, the use of the waterboard would not extend the time

Tor e/ M, o .

104
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of slesp deprivation of increase its distress, except during the relatively brieftimes that the
technique is actually being used. And the use of other techniques that do not involve the
intensity and duration required for "severe physical suffering” would not lengthea the time
during which the waterboard would be used.or increase, in sny apparent way, the intensity of the
. distrass it would cause. Nevertheless, because both the waterboard and sleep deprivation reise
* substantial questions, the combination of the techniques only heightens the difficulty of the
.- issues. Forthermore, particularly because the waterboard is so.different from other techniques in
its effects, its use in combination with other techni is particularly difficult to judge in the

abstract and calls for the utmost vigitance and care.

Besed onthese assumptions, and thase descritied:at leagth in Fechnigues, we
. guﬁamm%mmwmmmhmwmmwwz -
* Fax, would not be expected by the interrogators to cause “severe physical . . . suffering,”
the suthorized vse of these techniques In combinati dequatoly trained interrogstors could
not yeasonmbly be considered specifically intended to cause sévere physical suffering within the
meaning of sections 2340-2340A. -

“Severe Menial Pain or Suffering

_ - Aswe explained in Technigues, the statulory definition of “scveromental palnor .
suffering™ requises that one of four specified prodicate acts cause “proloaged mental barm.” 18
UB.C. § 234002); see Technigues at 24-25. In Technigues, we conciuded that only two of the

WsmwammmMMMMMﬁ:
prodioate st Tho'statine provides that “the sdminiatretiop. ot spplications . . ~of . . . proceduces -
- calculated to disrupt profoundly thie senses of the personality” can'be a predicate act, 13US.C.
§ 2340(2)(B). Altfiough slecp deprivation may censs hellucinations, OMS, supported by the -
sciemific literature of whtich we are swars, would ot expect a profound disruption of the senses -

We noted in Techniques that the use of the waterboard might involve a predicate'not. A
mm@mwmwmimﬁ%m&mﬁw
.quﬂt?uua“lhmofﬁmimw" 13 US.C §2340Q2)(C). We noted, however, that
 there i3 1o medical basis for belioving that the technique would prodce any prolonged mental
hnm,x As explainad in Technigues, there is no ovidence for such prolonged menta! harm in the
msmmmmmwmmmmnmmmmmmm :

10e Ao A oo
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(albeit in a somewhat different way) during the military training of United States personnel,
without producing any avidence of such harm.

stmm&m&nmmbmmgo\hncequuawﬂhdwpd&mvam«the
waterboard would change these canclusions. We understand that nofe of the detainees subjected
toﬂeeydepnvanmlmadnmedmyhmgmwmbmn,andthax,maﬂmtoaecmthm
detainees have been subjected to at least some other interrogation technique besides the slecp
. deprivation itself, Numﬁsmmmmmymmmwmmmsmy

deprivation cause haliucinations, the use of these other techniques il combination with sleep
deprivation would change the expected result thai, once a person subjected to sleep deprivation is
w»mmm«mmmmwmwmm
’W7M

S Ommwn&wwmmﬁmmdﬂwmmmof&admd\m
: s!wpdeprmﬁoaandpmmptmmmheﬁméwofmmmw The
_ ahsence of any stypical, adverse reaction during slecp dep would b the inference
mhummwofﬁmmmmmmmammmm

. blished by experience with sleep d bothmegmlexpeﬁmmﬂmedmxho
.mﬁim!mmwnwthem'swﬁc with other detai; ‘Weund
hudmth«ewmmgmdﬁwmwuwmwmwﬁymwm
mmmmmmmwmod@ndmﬁmm"mmmm"

Sxmﬂ:dy,mmsmhupmdwedmmmmmmw

other rechninues causes pralonged niestsl harm, ind the ssme is true of the military trainlog
In-which the technigue was used. We assume, sgain, contionous and diligent monitoring during
the use of the technique, with 3 view toward quickly idendfyhgmynypicd,ndvmmwﬁom
andmtewmgumeusy -

WWWWWMM“MWNA suffering”
Acmdingmlhnm?w Wamywmmwwwm
nmwymm Wmd?watm {We undonstand thisk :

< unde: d much & statement a & threat that, if necessary, the
mﬂwmﬁmwgmmp&qgﬁm@ww%

dhnmmﬁwﬂytbmw&ep«ml&y orhep«hpuveneouldmpmﬂ\e
statement a3 3 threat of imminent death (althou, he detaine o e
; gadmmeewouldendt&ﬂowofmﬁmn) !8USC §2340(2)(A)-(C).

: Wemmwmmmuwmdmﬂymﬁcwmﬁyuawmmm
section 2340(2). Nevestheless, we do niot have sufficient information to judge whethier, in
comdummundumww:nuyof&euws Ifthey do, this statement af the
memwymmwmnmdes

ption of the interrogation techniques and whether, in light of this pereeption, prolonged
nmlhmwmddbeupmdmmh&mdwmmbnwmmmw:hem«mmon
promsofallofﬂxetedwquesu&d We do not have any body of experience, beyond the CIA’s

T —"— .
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uma@eﬁmmdaamaamwﬁichmbmmmwmhqu&iom SERE training, for
dmple, or other axperience with desp deprivation, does not involve its use with the standing

poamnusedhae,mﬁmdedmdky,mendeddnmmpﬂmmmdmmmnqu«
wbmhuem«nded”ta«m:smeoﬂwmdwplmms. Background Paper at 1, and SERE

1g does not involve repeated applications of the waterboard. A staterent that the
mmrognors“wm do what it takes to get important information™ movenhe:mermgaticm at
issuie here oven forther from this body of experience. .

Mtbughxtmynmaqmﬁmmdombeﬁmmmmmhmmnsmd

mﬁm;mplm&ewmbhdmmwnqmmmm together with a

. statement of this kind, would violste the statufe. We are informed that, in the opiaton of OMS, -
mof&eﬂmwhhwhwdw&ammﬁn&xmmu experienced
“prolonged mental harm,” such as post-traumatic stress disorder, see Tecknigues st 26 n.31, 2sa
‘result of it o the various techniques utilized on them. This body of experience the
mmmmmofmwmmmammwmmmem
follow from the combined use of the tech heless, in light of thess uncertainties,
_youmywuhwwﬂmmmhamunnwypmoﬂhoh\tmgww
regimen or vhether a different statement might be adequate to convey to the detuinee the
‘seriousness of his situstion.

Inwewoﬂhcupefmﬁm o of medical and

mm«lmmmmmmm mmmofﬁeaﬂmof
inwrogamw:g‘s expect that the combined

A imerrogation techniques, not reasonably
- use of the interrogation methiods under consideration, subject to the conditions and safeguards set
forth here and in Ttdnﬁquu,mﬁmﬂtnnmmpkysicdmmﬁdpdaormﬁeﬂngmthm

the meaning of sections 2340-2340A. ' e that the suthorized use, a3
- descrided in the Background Poper aod the , 2 ay, of these techniques in
combinalion by adequately tralued interrogstors.could ot reasombly be considered specifically

. “dw@“sﬁ’mm% 59 that the individual istics of each d

to avoid uop&ysi@d mdm?m gmo;:nyabc dehﬂ:a. mﬂ:me,

0 avoid causing severe or pain or su tomy Fi &
nwadabwe,ouradvmdwmmdm combinations of techaioues un fhe: nnos: discusse
} W : afmqwtww!ébem elytomesevere
pmwwmmm«mﬁvﬁngm&cmﬁngofmzu&mAwwmbea
question that we cannot assss here. Similarly, our sdvice does-not extend to the pse of
tﬂmmdmﬂhmmhwmmymdmmmmdm
would; mthardemways,beﬁkuheomammwrwmadvmww!dhuw
guestion we cannot now decide. Finally,  we semphasize that thess are issues about which
reasonable persons may disagres, Onrtask has bees made more difficult by, the impresision of
thememdmrdmveabmofmiduguidmce,hnwchveapplwdmed!ngof
the law to the specific facts that you bave provided.

o sEcrer/ I von
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Please let us know if we may be of further assistance.

A

Principal Deputy Assistant Attomey General
E .
£ - ke - we
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U.S. Departient of Justice

‘Office of Legal Counsel

Office of the Frincipal Depuly AssistantAttomey General Reshington, D.C. 205307

May 10,2005 )

MEMORANDUM FOR JOBN A‘ RIZZO '
SENIOR DEPUTY GENERAL COUNSEL, CEITI'RAL INTELLIGENCE AGENCY

Re: AppIrcaam of 18US. c $§ 2340-23404 to M&Wwf
That May Be Used in the Interrogation of a High Value al Qaeda De{amee .

You have-asked us to address whother certain specified | i hni designed
to be used on - high value sl Qaedadstameem&eWuonTmrwmplywuhthefedmd
prohibition on torture, codified at 18 U.S.C, §§ 2340-2340A. Our analysis of this question is
controlled by this Office’s recently published opinion interpreting the anti-torture statute, See
Meémorandum for Jaries B. Comey, Deputy Attomey. General, from Daniel Levin, Acting
Assistant Attorney General, Office of Legal Counsel, Re: Legal Standards Applicable Under 18
USC.§§ 2340-23404 (Dec. 30, 2004) (*2004 Legal Standards Opinion”), available at
www.usdoj.gov. (We provided a copy of that opinion to you at the time it was issued.) Much of
the analysis from our 2004 Legal Standards Opinion is reproduced below; sl of it is

incorporated by refe herein. B yoir have asked ws to addross the application of -
settions 2340-2340A to spesific interrogation techniques, the preseit giemorandum necessarity
- intludes additional discussion of the applicable legal standards and their application to perticular

facts. We stress, however, that the legal standards we apply in this memoranduun are fully -

consi with the interpretation of the statute set forth isl our 2004 Legal Standards Opinion
and -comutittite our authoritative view of the legal standards applicable under sections 2340-

iy

2340A. Our task is to explicate those standards in order to assist you in complying with the law,

A paramount recognition emphasized in obr 2004 Legal Standards Opinion merits te-
emphasis at the outset and guides our analysis: Torture is abliorreat both to American Jaw and
values and to international norms. The universal repadiation of torture is reflected not onI) in
our criminal law, see, e.g., 18 U.5.C. §§ 2340-23404, but also I international agresments,’ in

! See, e.g., United Nations Convention Against Torture and Cther Cruel, Inhuman or Degrading Treatment
oersshmem,DmlO 1984 8. Treaty Doc. No. 10020, 1465 UN.T.5. 85 (entered into foros for U.S, Nov. 20,
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centuries of An@oé.mmcan law, see; e.g., John HL Langbein, Torfure and the Law.of Proof:
Europe and England in the Ancien Regime (1977) (“Torture and the Law of Proof), and in the
Tongstanding policy. of the United States, repeatedly and recently reaffirmed by the President.*

Consistent with these-norms, the Prwdcnt has directed unequivocally that thc United States is
not to eagage in tortirs?

The task of interpreting and applying sections 2340-23404 is complicated by the lack of
precision in the statutcry terms and the lack of relovant case law. T defining the federal crime of )
* torture, Congress required that 2 defend; Mﬁcallymtem{]tomﬂxc(mwrephysxcalor :
mental pain or suffering,” and Congress narrowly defined “severe mental pain or suffering” to
- medn “the profonged mental harm vaused hy” enumerated predicate scts, including “the threat of
* imiivient death” and “procedu fculated o disrupt profoundly the senses or personality.” 18
U.5.C.§2340 (emphascs sdded). These statutory requitements are consistent with U.S.

. cbligations under the United Nations Convention Against Toriure, the treaty that obligates the
Uhnited States to ensure that torfure is 2 crime under U.S. law and that is implemented by sections
2340-2340A. The requiréments in sections 2340-2340A closely track the understandings and
reservations required by the Senate when it gave its advice and consent to matification of the
Convention Against Torture. They reflect a clear intont by Congress to limit the scope of the

. prohibition on torue under U5, law, Howevq', mmy of the key terms used in the statute {for
example, 'severs,” “prolonged,” “mﬁ'mng") are imprecise and ngcessarily bring a degree of

- uncertaisify to addressing the reach of sections 2340-2340A. Moreover, relevant judicial
decisions in this area provide onty limited guidance“ This imprecision and lack of judicial
guxdanoe, coupled with the President’s clear directive that the United States does not condone or
engage intorture, counsel great care ia applymg the statute to specific conduct. We have
altempted to exercise such oare throughout this iy

With these comd«mons An mmd we turn tothe paxﬁcular questlon before us: whether
cartain specified intesrogation teshniques may be used-by the Central Intelligence Agency
(*CIA") on #high value at Qaeda detainee conisistent with the federal statutory prohibition on

- 1994) (“Convention Against Torturt™ or "CAT?); Internationa! Covenant on Civil and Palitical Rights, Dec. 16
xm .7, 999 UNTS. 171
¥ See, .z, Statement on United Nations Intermational Day in Support of Victims of'l‘ottwe, 40 Weeldy
- CompaliesEoc. 1167 (July 5, 2004) (“Preedom from torture i an inalicaable hymen dght . .. ); Statement on
United Nations Interhational Day in Support of Victisns of Torture, 39 Weskdy Comp. meDoc 824 (June 30,
2003) {“Torture anywhers is an affront to buman dignity everywhere.™); see also Letter of Transmitial from
President Ronuld Reagan to the Senute (May 20, 1988, in Message from the Presideni of the United Stdtes
Tramsniiing the Cormemtion AGans Toriire o Other Cruzl, Tnhwnein ov Degradlig TPealment or PURSHRL, ST~
- Treaty Doc, No; 10026, ztn(wss)(‘nanﬁmﬁenofd\ccomumbytheﬁmted States will cleardy express:
United States oppasition tg P stith prevalontin the-world today ™). .

? See.eg., 40kai}Comp Pees. Doc.zlﬂG’l&(‘Ammstsndsagamstmﬂnmtol@c
tortwe, . Toctmeiswrongmmm“dmitocwsmdthe!!mmdsmcswx!lwmmcmlﬁdmeﬁgmm
ehmlme\wmwhm")

4 Wha judicish Mwmm:smmmmmwwﬂyamMprm&mm(&eTm:
Victinis Protection Act ("TVPA™), 28 US.C. § 1350 ants (2000)): Mm&dﬁcmonsgwﬂy contain litthe i
anymlyssofmﬁccm\d\mwofmrdmmmymdmds

roe st SR <G
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torture, 18 U.8.C. §§2340-2340A7% For the-reasons disuussed below, and based onthe

" representations we have received from you {or officials of your Agency) about the parficulzr
techniques in question, the ciraumstances in which thiey are autforized for use, and the physical
and psychiological assessments made of the detaines to bo interrogated, we conclude that the
separate authorized use of cach of the specific techniques at fssue, subject to the limitations and
safeguards described herein, would ot violate sections 2340-2340A° Qur conckisionis
smight&;xwardwxﬁtmwtto all but two of the techniques discussed herein. As discissed
below, use of sleep deprivation as 20 enbanced technique 2nd use of the waterboard involve

- mere substantial questions, with the waterboard presenting the most substantial question.

. ‘We base our conclusions on the statviory language enscted by Congress in sections 2340-
2340A. We do aot rely on any consideration of the President’s y a5 C der in Chief
under thé Constitution, any apphication of the principle of constitutionsf uvoxdmcc (or any
concluslon-about constitutional issues), or any arguments based on possible d

. “necessxty’ or self-defense.” ’

$ Wehzvepmviwslywvisedywmtbcusebytbemof“ hah discussed :

hierein is consistent wiih. the Constitation and applicable statutes snd teeaties, In mmmmdm,ymm
xmuma&wwxywmmmmuscssmmm Nothing in tis memorandoem or in our
prior advice to the CIA shouli be read to suggest that the use of these techniques would conform to the requirements
fthe Uniform Code of Milltary Justice thl governs metbers of the Anwed Forees or to United States dbiigations
‘onder the Geneva Conventions mmmm&mmam[y We do not address the
mib!ezpphmm«farﬁdeléo{meCAT nor do we 3ddvess any quistion relating to conditions of confinement

ssd from the of detainges, WemumoundmeentMapphcmonofmms

Bw-ﬁ#ﬂhdmm@m&mmo{m of Jusi
ﬁmny mmmmsm(s)omx 126% (10941 Cong, 15t Sess.), if it becomes. hw,mnlafotbid
d availabis by that bill “to swbject any person in the cusiody or under the physical
.mnuvlofmcﬂﬁmdmmmwc. butbecause the bill would defing “tortore™ o have “ths meaning given that
. tomm in section 2340(1) of title 18, United States Code,” § 60S7()(1), the provision (o the extent It inight apply
bere at alf) would merely reatfini wmmmmmmmmmmnm 123404, T

‘m . " ﬁ osily thy pirat useofea A tdsemt forhnd ot the et
mmwmﬂwm d fegimen of finterrog You have i usﬁutmafﬂwms
designed to be used with particular delainees in an i Jated or d matneres
'pmofmovmﬂbmogaummma:ﬂmhmpmﬁdudunﬁmadesmpﬁmofa(ypsa!socmofnr\hz
J“ LCombinad.Lix

{Dec 30, ZW){‘BaagrmdPapef') Aﬁmmmof whether the tss of interrogation ted:mqucz 1s
consistent with sections 2340-2340A should take into account the potential combined effects of usin mmup!e
techniques maﬁmd&ﬁn@guﬂwsmd@mlymsqwnymmmamm We will address ina
separsie dum whether th bi ‘uscofmm&edmlmsrcﬂamdm!he&c&gmmd?apﬂ,
consistent with mlegai requirements of sectjons 2340-23404,

? In prepuring the preseat chuan, yve have reviewed and carefully consideced the report prepared by

‘the CIAT Gmcmt. c et es (September 2001-October
2003}, No. 2003~7123'IG (May 7, 2004) (“IG &M Vatious aspects of the /G Reportare
addressed below,

Top et R =
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In asking us to consider certain specific techniques to be used in the interrogation of &
particular at Qaeda operative, you have provided baskgroued informstion common to the use of
all of the techniques, You have advised that these techniques would be used only on an
individual who is determined to be s “High Value Detainee,” defined 25: - '

a detainee who, until time of capture, we have reason to believe: (1) is.a senior
‘member of al-Qai’ da or an al-Qai’da associated terrorist group (Jemaah
Tslamiyyah, qupuau Tslumic Jihad, al-Zarqawi Group, etc.); (2) has knowledge
of imminent terrorist threats against the USA, its military forces, its citizens and
arganizations, or its alfies; or that hav/had direct involvement in ;;lammg snd
préparing terrorist actions agaum the USA or its allies, or assisting the al-Qsi*da

: ‘leaderslup int planning and preparing such terrorist actions; and (3) if refeased,
consumtes 2 ciear and continuing threat to the USA or its allies.

mmm Attorney General, Office of Legal Counsel, from
- i General Counsel, CLA, at 3 (fan. 4, 2005) (“January ¢ JJFe).

or convenienice, below we will y refer fo such individuals simply as

You have aiso explained that, prior to interrogation, each detsines is evabuated by.
medical and psyctmlogxcll professionals from the CIA’s Office of Medical Services ("OMS"} to

ensure that he is not likely to suffer my severé physical or mental pain or suffering-as & résult of
interrogation. .

{TJechnique-specific advanced approval is required for all “enhanced” .
and is-conditional on bu-site medical and psychoiogacal pecsonnel confirming
from direct deteinee examination that the iquels) is not expected to
produce “severe physical or'merital pain or suffering” As 2 practical matter, the
detaines’s physical condition must be: such that these interventions will not have
* lasting effect, and his psychologice! state strong edough that no severe -
psychological harm will result.

GG L - "
OMS Guidelies on Medi ! aned Psychologi 'SvppornoDerawee Rendition, Interrogation
and Detention at 9 (Dec 2004) ("OMS Guidelines™) (footnote ormtted) New detdinees are also
bioct-to-2-5e tlon. which-includes “a-thor ol modieal
w:th 2 complcte, documented history and physSical addressing in depth any chronic or
ptevmus medmal problems ‘This t should espesially attend to-cardio i
L and loskeletal ﬁndmgs Vtal signs and wmght should be

‘during the interrogation penod shotld be pu’fommd on a regular basis. Id. As an additional
precaution, and to ensure the objectivity of their medical and psychological assessments, OMS
pessonnel do not pamapate in administering interrogation techuiques; their function isto
monitor interrogations and the hcalth of the detainee.

rop e [ e
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. The detaines is then interviewed by trained and certified interrogators to determine -

whether he is actively attempting to withhold or distort inforration, If so, the on-scene .
interrogation team develops an intervogation plan, which may include only those téchniques for
which there is ric medical or psychological contraindication. You have informed us that the )
initial OMS esscssments have ruled out the trse of some—or all—of the interrogation téchniques
25 to certain detainges, Ifthephncal!sfarﬂwuseofmyoftﬁemtetmgahontedxmques‘ ’
discussed herein, it is submitted to CIA Headquarters, which must review the plan and approve
the use of any of these i mterrogauoa !echmquu before they may be applmi See George L. -

o Cemer mth the concuneaee of the Chief, CIC’ Legzl Group," is requxmd for the use of any
.o+ 7 . ealianced interrogation techniques. Ji Weé understand that, as to the detainee here, this written
. approval has been given for each of the techniques we discuss, encopt the wuterboard

. We undesstand that, when approved, interrogation | !ec!miques are gancrally used inan
escalating fastiion, with milder techniques used first. Use of the teohmques is not continuous.
Rather, one of more techniques may be.applied—during or between interrogation sessions—
‘based om the judgment of the intetrogators bud other team members and subject always to the
momtormg ofthe on-scens medical and psyd:ologlcal pessonnel, Use of the techniques may be.

Gnued if the detaines is stifl beli tohavoandmbemﬁiholdmgawonablemdkgoncc
The use of these techniques may not be contimned for more then 30 days without additional

“approval from CIA Headq See generally Interragatton Guidelmes at 12 {déscribing

* approval procedures requi 4 for use of cnbhanced at gation tec os). Moreove:,cven

:Mﬁﬁnthatm-daypeﬁod,anyﬁmheruseofum' errogath h ', s discontinued if the |
detainee is judged to be consistently providing mtelllgence or if he is no longer bdxeveﬁ_

to have actionable intelligence. This memorandum addresses the use of ‘these techniques during
1o more than one 30-day period. We do not address whether the use of these teduuques beyond
‘the initial 30-duy peciod would violste the statute. '

Medical and psychological personnel are on-sceie thmug}mut (and, 25 demlod below

.‘ phys:cn!ly pmsent or othetvnse observing during the np; fion of many :
allt 3y : ,,,L, ical contact with detainess), and “{dJaily physis tend : -
psychological evak fued throughout the period of [enbanced interrogation

teclm%’fﬁsc IGR:port &t 30 n.3§; see also George J, Tenet, Dicector of Central Intelligence,
Guidelines on Confinement Conditions. for CIA Detainges, 2t } {Jan. 28, 2003) (“Confinement
Wmmmmawwmﬂ personriel st bo physically preseat
at, or ably available to, each Detention Facility, Medical parsonnel Shall check the
physical condition of e4ch detainee at intervals.app priate to the i and shall keep
sppropsiate records.”); IG Report at 28-29 In addition, “[i}n cach interrogation session i’
which an Enhanced Technique is employed,  contemporaneous record shall be created setting
forth thé nature and duration of each suchi technique employed.” Interrogation Guidelines at 3.

o . " * In addition to maciloriag the application and éffeets of enhanced 1 OMS
. T op $ ace B d more generatly {o th '[a}&qnlemadwa!ms!nﬂhemvlddtod&mm

SRy L

roe secser R o7 Grox

those undergoing suhunced inermogation” OMS Gudelnes 4 10.
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At any tirie, any on-soene personne! (including the medical or psychofogical personnel, the cliof
of base, substantive experts, security officers, and offier interrogators) can intervene to stop the
use of any technique if it appears that the fechnique is.being used improperly, and on-scene

. medical personnel can intervene if the defaines has developed a condition msking the use of the

- technigue ungafe. More generally, medicaf personne! watch for signs of physical distress or

mental harm so significant as possibly to amount to the “severe physical or meati! pain o

" suffering” that is probibited by sections 2340-2340A. Asthe OMS Guidelines mptain
“fmiJedical officers must remain cognizant at all times of their obligation to prevent “sevese

physical or mental pain or suffering.™ OMS Guidelimes at 10, Additional restrictions on certain
techniques are described below.

These techaiques have all been imported from military. Survival, Bvasion, Resistance,
Bscape (“SERE”) training, where they have been used for years on ULS. military pmonnel,
although with some sigmﬁeant differences described below. See JG Report 1 13-14. Although
we refer to the SERE experience belaw, we note at the outset an important limitation on reliance
on that experience. Individuals umiergomg SERE training are obviously in a very diffetent
from detainees undesgoing i gation; SERE trainees know it is part of a training
"program, not a real-lifo interrogation regime, they presumably know it will last only e short time,
" and they presumably bave-assurances that they will not be significantly harmed by the training-

B.
You have described the spesific techniques at issue as follows:?

* Thedumpuouof&mtedmmmsﬂmmamb«otﬁommmdudin&
delines; gations Guidelines; C
. ﬂx\smm(icammmd
("OLC) Guly 30, 2008) (uly 3

for- John Rizn,

4 A €
Legal Cmme.l.}te Imnoxution of al Qaeda Opemnve (Ang 1,7002) C‘Inmrogaﬁon.&lmormdum”) s, We
resont memorantum, and-we will note below where aspects of
yanicuhr Eedlmqoes diﬁn'ﬁ‘om m:ddxmd mthe!ntmogaﬂanumwmndm 15 ordes to avoid any
this seasitive o impoctant are, o of the statute.in the 2004 Lega Standards
Opinian and thism dow supersede that 1o the gation Memorandurs, Soweves, this memarandore

ol Ir Memorandim that the use of these technigues on & particular high value al
Qacda dr,mmee, sub)ect ot hmuﬁmmposed hexein; would ot violate sections 1340‘234% 1o some cases
atiditional facts set fort below b d o usin with CIA pecsorinel, The CIA has
iewed this dam and conft ﬂwlw\mcyofmedmpummdhmhw Ontmzlysxs:ssumw
* adh to these desriptions and

PP ——
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' \. Dictary manipsilagion: This technique invalves the mbstxtuucn of commercial liuid
“meal replaccmam for normal food, presenting detainees with 4 bland, unappetizing, but’ )
nutritionally complete diet. You have informed us that the CIA believes dietary maaipulation
makes other techniques, such a3 sleep deprivation, more effective. See August 25|
Letter it 4. Detainess on dietary manipulation are permitted as much water as they want, I
: gmemlmﬂ inimm daxly fuid and nutritional reqmrements are estimsted using the following
formula:

. Flmd tequuemen: 35 mlkg/day. This may be mcws.sed dependmg on dmbieat

, body ¢, and level of zctivity. Medical officers rust monitor
ﬂuid muke, and altho\xgh detainees are allowed as puich water as they want,
monitoring of urine outputmy be neqcmxy in dseunitkely evcn: that the officers

suspect that the di isb

Uiy

*  Calorie requirement” The CIA generally follows as a guidefine a calorie requi
of 900 kealiday + 10 koalfkg/diy. -This quantity is multxphed by 1.2 for a sedentdry
activity level or 1.4'for.a moderaté activity level. Regardless of this formuls, the
recommended minirum calorie intake Is 1500 koal/day, and in no event isthe
detainee allowed to receive Jess than 1000 keal/day.® Calorics are provided using
commercial fiquid diets (such xs'Ensure Plus), which also supply other essential
nutrients and make for nutritionally complete meals.”

. Medical ofﬁwrg are required to easure adequate fuid and mutritionsl intake, and fequent
inedical monitoring takes place:while any detaines is undergoing dictary manipulation. All
. . . detainees age weighed weekly, and in the unlikely event that 2 detainee were o lose mrcthan 10
' *. percent of his body waight; the restritted diet would be discontinued. -

* 2 Nudity. Thistechnique is used to cause psychological iscomeort, particularly ife

* detainee, for cultural or other reasons, is especially modest. When the technique s employed,
clothmg can be provided a5 an instant rewaid for cooperation. Duringand between interrogation
sessions, ndetameemsy&ekcptnude, ided that ambi pecatures and the health ofthe -
detainee permit. For this techaique to be employed, ambient temperature must be at least 8°F. 1
No sexual abuse or threats of sexual sbuse dre permitted. Although each detention cell has full-
‘timg qd,-c:rth video monitoring, the detainee is not intentionally exposed fo other detainees
or unduly exposed to the detention ficility Saff. We understand thaf interrogators “are trained to

AD =,
Ttis i theervatorieren fornude e CIA prweuﬁy i3]

* While detainces subjeot to dietary manipulation sre oiviously situated differently from individuals who
volublaily ctigagen esiriercial weighitloss progriiis, we Hoté that Widely available commieréial welghit-loss.
ptchm in the United States eqwploy diets of 1000 ka]ldayf«mstamdpenodsofwe:ks orkmgu'wnﬂmx

‘medical supervision. While we do not equal f weight loss p and this £
. ladmrquc.&nfmﬁm&malmelevdsmmdinﬁmwghﬁmpmmms meurﬁsw,ssmuctmm
i evaluating the medical afe\y of the interogation technique.  ©

2 You bave i s very unlikely that sudity would be ernployed at ambicat temperatures
below 75°F. See Octobar 1 ey at b, Fnrpmpomofmuamlm however, we will assume that
ambmmwmpemuxu may be a5 Jow a5 65°F,

. A ' mpjaﬁm oy(m'x
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innuendo or any acts of implicit or explicit sexual degradation.” October 12
tfer 2 2. Nevertheless, intetrogators can exploil the detainee’s fear of being seen
addition, female officers involved in the interrogation process may see the detainees

naked; and for purposes of our analysis, we will assume that defainecs mbjemd to gudity a5 an
. interrogation technique are sware thatﬂley may be seen neked by females,

3. Attention grasp. This teduuque consists of grasping the individual with both hands,
one hand on cach side of the collar opening, in 2 controlled and quick motion. In the same
motion as the grasp, the individual is drawn toward the interrogator.

4. Wa!lmg This technique involves the uss-of & ﬂmbie, fulse wall. The md(wduai is
placed with his heels touching thé flexible wall, The interrogator pullsthe individual forward
and thea quickly-and firmly pushes thie individuaf into the wall, T s the individual's shoulder
blades that filt the wall. During this motion, the head and neckcare supported with & rolled hood
ortowe! that provides C-col!ar effect to help prevent whiplash. To reduce futther the risk of

" injury, the individual is allowed to reb d from the fexible wall. You bave informed us that
the false wall is also-conistructed to créate a foud noise when the individual hits it iv order to
increase the shock or surprise ofthe tecbmqne We understing that wailmg may be vsed when
the detaines is uncooperative ar unsesponsive to questions fFfom i inferfogators..” ‘Depending on the
extent of the detaines’s Jack of cooperation; be may be walled one time during ‘aninterrogation
session {one impact with the wall) or many times (perhiaps 20 or 30 times) oonswudvely We
understand that this technique is not designed to, and does not, cause severe pain, even when
used repestedly as you have described. Rathes; itzsdwgnedto wear down the detaineeand to
shock er surptise the detaines and alter his expectations about the he belisves he will

" receive. In particular, we specifically understand that the repetitiveuse of the walling technique
. is intended to contribute to the shock and drama of the expesience, 10 dispel 2 detainee’s
expectations that interrogators will not use increasing levels of forcs, and fo wear down his
resistance. It is notintended to—and based on. experience you have informed us that it does
~not—inflict any injury or cause severe pain, Medical and psychological personnel are physically

* present or othérwise observing whenever this technique is applisd (s they are wttb any -

interrogation technique involving physxca! contact with the detainee).

5. Facial hold. This technique is used to hold the head immobile dunng mtmogaxma
-One open palm is placed on either side of the mdwidual‘s faoc. The fingertips are kept well -
away from the individual’s eyes.

e Pacial slap Br insult slap: With s techisique, thei mtcrmgator slaps the individuaP’s
face thh fingers slightly spread. The hand makes contact with the area dxrectly between the tip
“ Wr“kv L ‘il L‘ e Jd_ i u 3 t;‘. )‘ﬁg‘&

“iavades” the mdmduai‘s "personal space.” We understznd that t!u: goal of the facial slap is not
to inflict physmal pain:that 5 severe.or lasting. Insteed, the purpess of the facial slap is-to induce
shock, surprise, or humiliation. Medical and psychological personnel are physroally present or:
otherwise observing whenever this techaique is applied. '

7. Abde fslap. In this technique, the interrogat stﬁkesiheibd&menofthe
detaines with the back of his open hand. The interrogator musthave no rings or other jewelry on

0P W/_NM
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his hand. The interrogator is posmoned directly in front of the detaines; penerally no more than
18 inches from the detainse. ‘With his fingers held tightly together and fulfy extended, and with
his palm toward the interrogator’s own body, using his elbow as 2 fixed pivot point, the
interrogator slaps the detainse in the d *s abd Themmgatormaynutusesfst
and the slap must be delivered sbove the navel and below the stemum. Thrsuchmqusxsusadto
" condition a detsinee to pay attention to the interrogator’s questions and to dzslodge expecigtions
. that the detainee will not be touched. 1 is bot intended to—and based on experience you have
" informed us that it does not—inflict any injury or causc any significant pain. Medicaland -

psychological personnel are physmﬂy present or otherwise observing whmcvcr this technique is
applied,

. 8. Cmmped confinement. This techmque involves placing the mdmdnxl in 3.confinedl
space, 1he dimensions of which restrict the individual's movement. The confined spaceis
usually dark. The duration of confinemeént varies based upon the size of the container, Forthe
larger confined space, the individual can stand up or sit down; the smaller space is large enough
for the subject to'sit down. Confinemeént in the larger space may last no-more than 8 hours ata
fime for no mors than 18 bours & day; forthesmauerspm confinement mayhstnomotethan
two-hours, Limits on the duration of ped confin ( are based on dérations of the
detaines’s size and weight, how he responds to the technique, end continuing consultation

. between the futerrogators and OMS officers.?

. 9. Well standiig. This technique is used orly to induce temporary muscle fatigue, The .
individual stands about four to five feet from & wall, with his feet spread approximately to
shoulder width. Hiis arms are stretched out in front of him, with his fingers resting on the wall
and supporting hxs body weight. The individual is not penmuedto raove or reposition his hands

or feet.

10. Safess positions. There are thrcc stms positions that iy beused, You have
informed us that these positions ars not désigued to produse the pain iated with contort
or thsting of the body Rather, Iike-wall standing, they are designed to produce the physml
d with temporary muscle fatigue. The three stress positions are 1) sitling on

the floor with legs extended straight out in fropt and'arms raised above the head, (2) knesling on

the floor while leaning back 8t 8 45 degree angle, and (3) Jeaning agninst 2 wall generally about

- three feet away from the detainee’s feet, with only the detainee’s head touching the wall, while

his Wrvsts are bandoufftd in front of him or-behind his back, and wliile an interrogator stands

next to him fo prevent § m;ury if he Toses his balance. As with wall standmg, we understand that
X it ol fatigue.

) 11, Water doysing. Cold water is poured on the detaines either. from'a container or from
ahose without a nozzle, This technique is intended to weaken the detainee’s resistance and
persuade him to cooperate with interogators. The water poured on the detainee must be potable,

Y tn Interrogation Memorandum, we slso addressed the wse of harmess insects placed in a confinement
box and concluded that it did nol viplite the sttke. We understand that—for reasons uiirefated to any concern that
itsﬁgnwolmﬁamc—memnwwmndm@cmdhaswedxtﬁommcluafauﬂwnud

. g iq gly,wcdononddmsuagamhm
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" and the xmmmgamumstmmﬁmtwaterdoes not enter the detaines’s nose, momh,oreyes
A medical officer must sbserve and monitor the detainee throughout application of this

< technique, including for signs of hypmhms. Ambient temperstures must remain above 64°F.
I the detaines is lying on the floor, his head is to remain vertical, and a ponoho, mat, or other
material must be placed betwmhxmaudtheﬂocno minitmize the loss of body heat, At the
conchision of the water dousing session, the détainse must be moved to a heated room if
aec«sarytopanmhtsbodytempmuxem retura to normal in-a safe manner. To easure an
adequate margin of safety, the maximum period of time that & detaines may be permitted to
remain wet has been set at two-thieds the time a&wluch, based on exdensive medical literafure
~and experience, hypothenmia could be expected to develop in healthy individuals who are
submerged in water of the same temperature. Forexampls, in employing this technique:

»  For water temperature of 41°F, total duration of exposure may not exceed 20 minutes:
- without drying and rewarming.

o Forwater temperature of 50°F, total duration of exposure may not exceed 40 minutes
] without drymg and mvammg

+ Forwater temiparature of 50°F, total durauon of exposure may not exceed 60 mitutes
without drying and rewarming.

‘The minimuny permissible: tempemaxe of thie water used in water dousmg 18 41°F,
thcugh you have informed us that in practice the water temipersturs is generally not below S0°, ..
‘since tap water rather than refrigerated water is generally used. We understand that a version of
water dousing routinely used in SERE training is much mote extreme inthat it involves complete
immersion of the individual in cold water (whete water temperatures may be below 40°F) and is
usuatly performed outdoors where ambient ir temperstures ssay be as low as 10°F. Thus, the
SERE training version involves 2 far greates impact on body témperature; SERE training slso
involves a situation where the water may enter the trainee’s nose and mouth.*

* You have also described a variation of water g involving much smaller quantxttes
oF water; this variation is known as “flicking.” Fli ckmg of water is schieved by the Interrogator
“weiting his fingers and then fiicking them at the detzines, propelling droplets st the detainee.

* Plicking of water is done “in en effort to create 5 distracting effect, to a3 ¢, to -
irritate, to nstill humiliation, or to cause temporaty insult> October ;w' atz.
Theweetermsed in the “icking” variation ofwater dousing slso must be potable and within the
water and ambient air temperature ranges. for water dousing described above. Although water
may be flicked into the detainee's face with this variation, the flicking of water at all times is
done in such 2 manner as 1o avoid the inhalation aF Ingestion of water by the Oetainge. Jee id

" See Getober I 323, Comparson of the fme limits for waler dousing with thods used
mSE’REtmuﬁnglssomew smummwtmsmmmdmmmmbamdmm:m«m
P than water
TOPW@T_N }oﬁN
10
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12. Sleep deprivation (more thers 48 hours). ‘This technique subjects s dctnme:to an
extended period withicut sieep. You have informed us that thc pnmary purpose of this technique
is to weaken the subject and wear down his mxstanc& ’

" The primary method of sleep deprivation involves the bse of shackling to keep the
detaines awake. In this method, the detainee is standing and is handcuffed, and the handcuffs e
attached by s length of chain to the ceiling. The detainee’s hands arc shackled ia front of bis

* body, 5o that the detainee has approximately a two- to three-foot diameter of movement. The

- detainse's fect are shackled o a bolt inthe floor. Due care is taken to casure that the shackles

. are neither too Ioose nor 100 tight for physuml safety. We understand from discussions with
OMS that the shackding does not result in ariy significant physical pain for the subject. The -

- 'detaines's hands are gencrally between the level of his heart and his chin. In some cases; the -
detainee’s hands may be raised above the Jevel of his-head, but only for a perod of up to two
hours. All ofthe detainee’s weight is borne by his legs and feet during standing sleep
deprivation. You have informed us that the-detaines is not aliowed to hang from or support bis

" body weight with the shackies. Rather, we d d that the shackies are oaly used as’a
passive means to keep the detaines standing and thus to prevent him from falling asleep; should
the detainee begin to fall asleep, he will lose his balance and awaken, either b of the
sensation of losing his balance or because of the restraining tension of the-shackles. The use of
this passive means for keeping the detainee awake avoids the need for using means that would

| require interaction with the detainee and\n}ight pose & danger of physical harm.

We understand from you that no detainee subjected to this technique by the CIA has
suffered any harm or injury, either by fallmg down and forcing the handcuffs to bear his weight
orin any ather way. You have assured usthat defainess are continuously monitored by closed-

- cirouit television, so that if a detaines were wnable o stand, he would immedistely be Temoved
- from the standing position and-would not be permitted to dangie by his wrists.. We understand
that standing sleep deprivation may cause edema, or swelling, in the lower extremities because it
 forces detainees to stand for an extended period of time, OMS has advised us that this condition’
. is not painful, and that the condition disappears qmck!y once the dewnce»xs peraitied fo lic
down, Medical personnel carefully monitor any detsinee being subjected ta standing steep
depnvatxon for mdlcanons of edema or other physical or psychologicat conditions, The OMS .
discussion oy medical momtonng of detainees bmng subjected to  _
shwkhng and sleep deprivation, and they include specifl sas for medical personnel to -
1 tive, non-standmg positions ot to take other actions, including ordering the
cessahon oF sleep deprivation, in order to relieve or Avoid sedious edéma or other significant
medical conditions. See OMS Guidelines at 14-16.

. In fieu of standing sleep deprivation, 3 detainee may instead be seated on and shackled to
p—— - -a-small-stool - The-steal-supportsthe detainges weight, butis-too-small-to-permit the subject ta. .
: balance himself sufficiently to be able to go to slecp. On rare occasions, 2 detainee may alsobe-
restrained in a horizontal pasition when necessary to enablé recovery from edema without
Interrupting the course of sleep deprivation” We understand that these alternative rcstmmls,

¥ Specifically, ynuiim fnformed us that on thre oécasions early in the program, the intervogation team
and the attendant medical officers identified the potential for uascoeptable edema in the Jower limbs of detainees

7or sgefier IR opohs
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’ a!timhgh uncomfortable, are notsxgn&‘mnﬂy painful, according fo the experience and
professxonal mdgmeat of OMS and other pemnnel

We und d that & d ing steep deprivation is genemlly fed by hand by
ClA personnel 5o that he need sotbe unshaclﬁed however, “[iJf progress is made during
mtermgmon, the interrg, may unshackle the detaines and let him feed himself as a positive
incentive.” October 12 atd. Ifthe detainee is clothed, be wears an sdult diaper
underhispams Detainees subject to aleepdepnmonwhomdsa subject to nudity as a
: gation technique will at times be nude and wearing a diaper. If the detainesis
weanng a dup« it is checked regularly and c}mged a5 necessary. The use of the diaper s for
sanitary and health purposes of the detaines; it is not used for the purpose of humiliating the
detainee, and it is not considered to be an interTogation teclinique. The detaines's skin condition
is monitored, and diapers are changed as needed 56 that the detaines does not remain in a soiled
disper. You have informed us that to date no detainee has u(pcneneed any skin problems
resulting from use of dizpers.

- - The maximum allowxble durstion for sleep deprivanon authorized by the CIA is 180
haurs, aftér which the detaines must be peenaittéd to sleep w:thoutmtermptmnﬁoratieast cight
‘hours. You have inforined us that to date, niofe than & dozen detai have been subjected to
 stesp deprivation of more than 48 hours, and thres detaines have been subjected to sloep
deprivation of more than 96 hours; the Jongest period of time for which any detainee has been
deprived of sleep by the CIA is 180 bours, Under the CIA's guidelines, slesp deprivation could
' be resumed after a period of eight hours of uninterrupted sleep, but only if OMS personnel
" specifically determined that there are no medical of psychological contraindications based on the
detmuce s condition at that time. .As discussed below, however, in this memorandum we will

N 1

& only one application of up to 180 hours of sleep deprivation.! »

mmgsmdmmwmmhwwpmmm\o without in

dtion. Fax for Steven G. Buamy Pmdpal
Assistant Genecal, OLC, “Mmmmzcm:? m

C CApril 22 In" i . prone on ontopofs -
tow,:lﬁor (Wf"} M e rod cfbodylmpaamw Guroisgh dicect contact with the cell
floor), mm:hﬁsmmddbmmmmphcdmwmmdpmm-dnmmde&
beyolRee fead or exdended to eithet side of the body—and anchored to 3 fax point.on the floor in such 3 manner
that the arms cannot be bent o wsed for balance or comibrt, At the sams time, the ankes are shackded together and
melegsmawddmasm@twmmeboéywmmdmmdmafzrpdntm&eﬁoormwanmnﬂ'

3 ucthat.thi

ands!nckiammdmredwitbm omlsmonanysf, amm orleg thglﬂfmﬁwilimbsbcyond

. depnwlhenmfunbm&ms&aq}.wh&ﬂhmgawbwuhmbsmmverfmmthc&dsofsmdmgslecp
doprivation.. We understand that all tandard peecautions ditzes for shackling are d for both hands
and feet while i this position. J2 Ymhwn@nﬂum&onmﬂwpmmwmb&nwdmmm
detaiiwee’s affected Hiobs have & ' mmmmnwg«mn&ngﬂmwmﬁm
mode; as d by the requi ’ee gation team, toad by the medical
ufﬁwﬂutm«:kmmnkmwuhmmmmgoﬂmﬂwpwmmodes Id.

® Wsmmmwmmwﬁmmdﬂwpd@mmmﬁoﬂmg;X80~knm-agphcmn of
ﬁxetwhmqmmdshmmofﬂmpwmwmlmemm&m}.,

.
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You have tnformed us.that detainees are closely monitored by the mtemgahon team at--
all times (either directly or'by closed-circuit video cameca) while being subjected to sleep
deprivation, and that these personnel will intervens and the technique will be discontinued if
" there.are medical or psychological contraindications. Furthermore, as with all interrogation

 techniques used by the CIA, sleep deprmhonw:u notbeusedon ey detainee xfthepnor
medical and psychologml reveals any ns.

13. The *“waterboard. * Inthis wuhniquc, thedomnee is tysug on'a gamey that is
inclified at an angle of 10 fo 15 degreesto the b i, with the detainee on his back and his
head toward the lower end ofthcgm‘ney A cloth is placed over the detainee’s facs, and cold
water is poured on the cloth from 2 height of approximately 6 to 13 inches.. The wét cloth creatés
2 barsjer through which it is difficult—or in some cases not possible—t0 breathe. A single

’ apphcwcu of water may not last for more than 40 seconds, with the duration of an
d from the when water-—of whatéver quantity—is first poured
oth until the moment the cloth is removed from the mbiect 's face, See dugust 19
. etter at 1. When the time fimit is reached, the pouring of water is immodiately
* discontinued and the cloth is removed. We understand that if the detaines makes an effort t0
defeat the technique (¢, by twisting his head to the side and breathing out of the corner of his
mouth); the mtmgsor may cup his hands around the detainee’s nose and mouth to dam the

runoff, i which case it would not be possible for the detainee to breathe during the application
- of the water, In addition, you have informed s that the technique may be applied in 8 manner to
dofeat efforts by the detaines to hold bis breath by, for te, beginning an application of

water as thie detainee is exhating. Either in the normal apphcahon or where couttermeasures are
- used, we understand that water may enter—and may accumulate in—the detainee’s mouth sod
‘nasal cavity, preventing him from bredthing.” In addition, you have indicated hat the detaince
©asa may swallow watér, possibly in siguificant quantities. For that reason, .
- based on'advice of medisal pecsonnel, the CIA requires that saline solution be used instead of
plein water 1o reduce the possibility of hyponatremia (i.e., tedused concentration of sodium in
- the blood) if the detaines drinks the water.

. We understand that the effect of the waterborrd is to induce 3 sensation of drowning.
"This sensation is based on 2 dwply ooted phys&ologml response, Thas, the detsinee -
axpenences this sensation even if be is aware that he is not sctually drowning. We sre informed
. d-on extensive experience, the process s not phyamity painful, but that it usuatly does
cause fear and panic. The watecboned has boon used many thousands of times in SERE training’
provided to American military | pe:sannd though in that context it xs usuaily limited tooneor
Iy wacic™

b . In most 3p of this techaiqu, incl asmsmedmsmmwng.i!appwsmme
hakg: s is ot in fact d from breathing, but his airflow is restrioted
hymewud«h,mungzsemuon&dmmg, Se:!GRzpmatlS("Airﬁwxsmcwd . and the technique
Focation.). For purpases of our analysis, however, wcmllamme&;t
lbeummﬂumﬁkmbmdmgmmpmﬁwwmonofmdmmemm
technique.
" mmmcewmmmmmmmmemwﬁmmmmmh@r
of these and other differences in (e application of the technique, W discuss the Inspector General's critichsins

‘op secRer AN Nor 6Roy
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- You have explained that the waterboard tcdmlqua is used only it (1) the ClA bas
credible intelligence that 2 ferrorist sttack i imminent; (2) there are “substantial and credible
indicators the subject has actionable intelligence that can prevent, distupt or delay this attack”™;
and (3) other interrogation methods have faited or are unfikely to yield actionable intelligence in
tims to pravent the attack. See Attachment to ugust 2 Rizzo Leiter. You have also informed us
‘that the watesboard may be approved for use with 2 given detainee-only during, 2t most, one
" single 30-day period, and that during that period, the waterboard technique may be used on no
morethan five days Weo further unders‘lmd that in sny 24-hour period, intetrogators may use no
- more than two “sessions” of the waterboard on 2 subject—with a “session” defined to mean the
time that the detainies is strapped to the board--and that no session may last more than two
“hours. Morépver, dnung any sws:on, the number of individual applications of water lasting 10
‘seconds o longer may not exceed six. | As noted sbove, the maximpns lesigth of any application
of water is 40 seconds (you have informed us that this maximum has rarely been reached).
.- Finally, the total cumulative time of al of whatever length in & 24-hour period may
- not exceed 12 minutes. See Augusi 19%« at -2, We understand that these .
limitations have been established with extensive inpat from OMS, bassd on experience 1o date -
with this techniqoe and OMS’s professional judgment that use of the waterboard on 2 heslthy

individual subjwt mthcse Timitations would bc“med;caﬂy ptable.” See OMS Guidelines at -
18-19.

Dmngﬂaeuseofm rboard, 3 physician and a psych ologi arépresentataﬁﬁmm

Thcdetmeewmomtomdmmethuhedmmt lop ¥ If the detai
is not breathing ﬁeely after the cloth is removed from his face, he is immediately moved td &
vertical posmon in order 10 dear the water from h:s mouth, nose, and nasopharynx. The gurney
used for admi g this technique is designed so thiat this can be accomplished very
quickly if necessary.” “Your medical personnel bave explained that the use of the waterbbard does
pose.a small risk of certein potentially significant medwal problems and that certain measures are
taken to avoid or address such piobl First, 2 detainee niight vomit and then sspirate the
emesis. To reduce this risk, auy ainee on whom this technique will be used is first placad ona
iquid diet. Second, the deteinee fright aspirate some of the water, and the resulting water in the

- lungs might lead to pneumcma To mitigate this risk, a potable safine salution is tsed in the
’ dure, Third, it is conceivable (though, we understand from OMS, highly unfikely) thate
detatnes could suffer spasms of the larynx that would prevent him fonr breathing even when the
appligation,of water is,stopped and the detajpes is refumed to an upright position. In the cvent of
such spasms, a qualified physician would xmmednatay intervene to ‘2ddress the problem, sad, i
necessary, the i mtcrvemng physician would perfoxm a tracheotomy. Although the risk of smh

rred-in-thoutaads

5oL ofSERE
training), we are mfonned that the necessary emcxgeucy medwal equipment is always prssent——
- - -although not-visible to the detainee~—~during-any-app of the-waterboard. See.g Wyid
at17-20" .
fmhetbelow Moreover, asmedabove,ﬂxcverydﬂﬁmﬁ fons of delai onand

mmmwxmmwmwmmmmmmmmm That
experience is hevertheless of some valtie in evaluating the iechnique.

' OMS identified other potential risks:

Top seCry IR NOXCr
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 Weunderstand that ia many years of us
the waterboard technique (although used in a
any cases of serious physical pain ot firolonged

. watubpardhasbemusedbytheClenthm i

subjected to the technique numerous times, 4

than 25 months since the technique was used
been involved in imposing strict limits on the
with careful monitorittg, in their professionsl ju
‘o;mmlhanntoade(aine'e. In addition, we u
by ntedi ':.nd,,,“,’ 1 personnel when

Y mmmw e aewes AsMuSRVL IMURGFIIO P DY

rop e NI o5

on thousands of participants in SBRE training, |
stantially more limited way) has not resulted in
entdl harm. In addition, we imderstand that the
level al Qaeda detainees, two of whom were
acoordmg to OMS, none of these three

individuals has shown any evidence of physicalipain or suffering or mental harnt in the more

them. As noted, we understand that OMS has
ofthe waterboard, limits that, when combined

ot should prevent physml pain or suffering
erstand that any' detaines is closely monitored

additional reporting requirements beyond the na
interrogation techmques are.used. See OMS Gy

the board is applied, and that fliere are
rmal reporting vequtremcnu in place when other
idelines at 20

'R t 'S

" Aanoted, oll of the interrogetion tecbmq
understanding that there will be carefil adherend

s described above are subject to numerous

*_ resirictions, many based oninput ffom OMS. Our advice in this memorandum is based on obr

e to al] of these guidelines, restrictions, and
pring and reporting by the team, including OMS

dicat snd psychological p 1 aswell
necessary, to prevent physical distress or mental
“severe physical or mental pain or suffering™ the
Bdvice is also bised on our understanding that a
adequately trained to understand that the authori

iprompt interveniion by a team member, sz -
harm so significant a5 possibly to amount to the
t is prohibited by sections 2340-2340A. Our
iuxe.rmga:ors who will use thess techniques are

the medical judgment of OMS and the importan
{

" You asked fir our sdvice concerning thes

d use of the techniques is not designed or
or suffering, and also to understand and respect
role that OMS persodned play in the program.

-
in

: ¢ advioe oon Le interfogg iqués in connection with
theiruseona speciﬁc high valus 2l Qaeda detaines 'You informed us. thatthe

Inmnmimdwpum kit d uss

Most sesionsly, mrmawm«wmwmmmemm‘

simply give op, allowing excessive filling of the

rirrrays and Joss of consclousness. An

Ve insporisive subfct should be dived intifbdiately, and the intemogatorshould defiver a sub-

oap, MM&MW«MMMGAM

xyphoid st to ¢xpet the wates. If this fails to restore normal breathing, sgerossive medical
i jon is required. Any subj wbolmmmdthm % of compronise s not
considered an appropriate Jor the wates on the scene cani not

mmmtbemmofﬁewmmmmwﬁc (cmer OMS] muwmm

--approval: - e
OMS Guidelines at 18. OMSm;Iso stated that “[bly day

s 3-5 of an aggressive program, cumulative effects

program,
becomupotentialwnm Wdhwtpyhmd&ﬂwqm&&d&aﬂn:nﬁ:«meuﬁm&sﬁwqu

we: believe that beyond this

froquency and duration of use of the walerboard.

may not be medically
ldvptedandamposed:mmbuofs\ndmnmomonm

TO# Tﬂgy&m |
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States. Acoording: extensive connections to various al Qaeda

- leaders, members of the Tal the al-Zarqawi network, and had arranged meeti
between an associate and o discuss such an Zgh
Letter at 2-3. You advised us thz psychological assessments
completed by a CIA physician sychotog:st, and that based on this examination, the
"physician oopcludedHedmﬂy stxhle‘and has no medical contmndmauom 10 .
interrogation, including the use of interro, iques™ addresséd in this memorandum
Medicnl and Psychological 4 ed to dugust 2 Rizzo Letter 31 1.7
The psychological assessmsnt was alert and ord tration and
sitention were appropriate.” Id at 2. The psychologist further ng
pmcmseswemciearmdlogica{,ﬁmwno id of a thought disorder, delusions, or
hialtucinations{, and t}here were not signifi fdepms:on, anxiety or other mental
disturbance.” Jd The psychologist evajuated psychologically stable, reserved and

defensive,” and “opmed that there was 1o evidence that the use of the approved intermogation
methods would causé any severe or prolonged psyclzologncal dimbancih Id a2 Our
conclusions depend on these assessments. Before using the techniques.on other detai the
CIA would need to ensure, in each case, that all medical and psychological indi
that the detaines js fit to undergo the use of the interrogation techniques.

I
A

Section 23404 provides that “Twlhoever outside the Umted States commits or aftempts to

comiit torture shall be firied under this title or imprisoned not more than 20 years, or both, and

if death results to any person from condirct prohibited by this subsection, shall ba pumsbed by
death or imprisoned for any term of years or for life. "2 Section 2340(1) defines “tonture” as “an

® You have advised us that the waterboard has not been W understand that there may have
watubwd

* been modical reasons against using that tecknique in Bis case. OF course, our advios assames that fhe
contraindications,

could be used only in the sbsenoe of medical
. Mmmwmmmummm-mmmmmwn“sammmm
exertional chest pressures, which are intérmittent, Yoy nausea and depression ang shorress of
rea xuehedwdagwlZRfmldfa

the fi of umsnyofthe fe 4 Id Bea&so reponad mﬁ‘mng“lnng-tcrmmedmlmd
menal problesms” fam.a mato vehisle accient “many years ago.” and sated tat
thauoudentummeuywsagq 4. He statedt that he was not cirreatly iking
secing a physician for ki that caused him to urinate fx ty and X

The medical examinati owﬁanﬂ:onhnmmmwidmandw“bs and ches!

fand] his heart sounds were nonmal with oo sitsmors ongaliops.” Jd The physician tikely has
somerdluxmpb:gxdnndmﬂdchedtfclﬂaﬂius,bmdaubqedjmathetmsmyoommpa(bolesy I

= Sgctmn 2340 provides in full:

 (a) Offénse,—Whoever outside fio Urdtod States comunits or attompts to commif torfure shall
be'fined under this title or imprisoned ot more than 20 years, or both, and if death results to any

Top seckEn I Crofty
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a0t committed by person acting under color of law specifically intended to inflict severe

physical or mental pain or suffering (other than pain or suffering mcxdomal 1o Jawful sanctions)
upon aother person within his wstedy or physxcal control™ -

Congress enacted sections 2340-2340A to canry out the obligations of the United States
under the CAT. See HR. Conf. Rep. No. 103-462, 28 229 (1994). The CAT, among other
" things, requires the United States, a3 a state party, to-ensure that acts of torture, slong with
memptsmdoomplmytooommztmhnds,mmmﬁundulls faw. Ses CAT arts. 2, 4-5.
Sections 2340-2340A satisfy that requirement with respect to acts comuitted outside the Umted
States® Conduct constituting “torture” within the United States alréady was—and remains—
prohibited by various other federal and state criminal statutes.

pesson from vondiact probibited by this subsection, shall be punishod by death ot imprisoned for
anytzmofmnorfomfe.
(b) Furisdiction.—Thete isju:isdmm over the acdvity pmhnnted Jn subsection {a) if—
{1} the alfeged offender i5 a national of the United States; or

(2)4hs slleged offender fs present in the Urilisd States, irespective of the ationallty of
the vmmora!legednﬁcnder

(c)&mw%mmmmgwmmmnmwmmmw
. subject to the same penatties (other than the penalty of death) as the peralties prmibadfarme
offense, the commission of witich was the object of the couspiracy.

1BUSC 523404
B Section 2340 provides In foll;
. Asused in this chaptefe.

(1) “torture” rasans an act comemitted by a pesson acting under colorof law spwlﬂml!y
intended to inflict severe physical or mental pain or suffering othe than pain of sufforing
incidental to lawhil sanctions) upon another person within his custody or physical control;

(2) “severe fnental paln or suffering” means the proldnged mental haem caused by or resulting
from— -

) the 1 infliction or mﬂmmormphynmlpatuorm«mg
e . () the gdmintstenion ot application, or or 29
mind-altering or other proced: o disropt p d! lhesms:sot ' :
mepetma)ity' A . \

(D) ﬂwduwmmmmmuimnmﬂybewbpdadmdam, sovero physical
pain O(Sxﬁ'_m_g, o thcadmmimuonar mﬂw:x of mmd-zlwnn; substances or other
d:mpt

¥ y e senses of p
m“Un«edS(aws” micans the several States of the United States, the District of Columbia,
and the ealths, territosics, and posseisions of the United States. :

RI‘U S €. § 2340 (as amended by Pub, L, No. 108-375,118 Stat. 1811 (2004)).

Conmlxmed(hcwmnmlmd\o(ﬁhemmmmtulebypmwdmgwmemhibinmapphs
only to conduct occurring “outside the United States,” 18'US.C. § 2340A4a), which is curreatly defined in the -
stalite to mean outside “the sevessl States of the United States, the District of Columbia, and ths commionwealths,
temitories, and possessions of the United States.™ 14 § 2340(3) (a5 amended by Pub. L. No, 108375, 118 St 1811

rop secre AR o
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The CAT defines “toriure” so s to require the inteational infliction of “severe pain or
suffermg, whether physical or mental” Article I(I) of the CAT provides:

‘For the purposes of ﬁus Convention, the term “torture” means any act by which
severe pain or suffering, whether physical o mental, is intentionally inflicted on 2

. pérson for such purposes as obtaining from him or a third person informistion or &
‘confession, punishing him for an act he or a third person has committed or is
suspected of hiaving committed, ormnmxdaungmwmglnm«awdpezsom
or for-any reason based on discrimination of any kind, when such pain or
suffering is inflicted by or at the instigation of or with the consent or acquiescence
ofa pubhc official or othec;:crson ‘soting in an official capacity. It does not
include pain or suffering arising only from, inherent in or incidental to fawful
sanctions.

The Senate included the following updérstanding in its resolution of advice and consant '
" to ratification of the CAT:

The United States understands that, in order to constitute tarmre, an‘act nﬁust be
specifically intended to inflict severs physical or mental pain or suffering and that
mental pain or suﬁmng refers to pm{onged mental harm caused by or resulting

! C " from (1) the intentional infiicion.or threatened infliction of severe physical pain
’ ' . Tor suffering; (2) the’ admmxstmuon orapplication, or threatencd edministration or
fication, of inind altering sub or other procedutes caloul d to disrupt

profmmdly the senses or the personality; (3) the threat of i {mminent dedth; or
(4) the threat that another person will imminently be subjected to death, severe
physical pain ot suffering, or the administration or application of mind altering

bstances or other procedures calculated to disrupt profoundly the senses ot
gusonahty

8. 'Exec Rep. No. 101-30 2£36 (1990). This understanding was deposited with the. US
instnisment of ratification, see 1830 UN.T.S. 320-(Oct. 21,1994), and thus defines the.soope of

' United States obligations under the treaty. See Relevance af Seriate Retification History to _
Treaty Interpretation, 11 Op. OL.C. 28, 32-33 (1987). The criminal probibition sgainst torture
thai Congtess codified in 18 U.S.C. §§ 234023404 genéraﬂy tracks the CAT's definition of -
totture, subject to the Us. undérstanding.

.
By

RPN . - Under the lang 4 d-by.C g in sections: 2340-23404, to qunsﬂtute "IOKU!'O
conduct must be “ emﬁca!ly mtmdcd to mﬂxct severe physical or mental pain or suffering” In
the discussion that fol!aws, we will separately ponsider each of the principal components of this
key phrase: (1) the meaning of “severe™; (2) the meaning of “severe physical pain or suffering™;

(2004)). Ywhwadmdmﬂmmmsmw&mwadmmmxsmmmmmmm
“outside the United States™ aadcﬁncdinmmﬁéﬁ-BwA.

op G I OFG
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{3) the meaning of "se';'ere mental pam or suffering”; and (4) the meaning of' “specifically
intended.”

(1} The meaning of “severe.”

Because the statute does not define “severe,” “we construe [the] term in accordance with
ils ordinary or natural meaning.” FDIC v. Meyer, 510 U.S. 471, 476 {1994). The contmon
understanding of the term “torture” ind the context in which the statute was enactéd also inform
our analysis. Dictionaries define “severe” (offen comjoined with “pain®) to mean “extremely
violent orintense; severe pain.” American Heritage Dictionary of the English Language 1653
(3d ed. 1992); see also XV Oxford English Dictionary 101 (Zd ed. !9%9) ("Ofpain, suffering,

- oss, or the like: Grievous, extreme” and “Of circumstances . . . : Hard o sustain or endure.”).
The common undetstandmg of “torture” further supports the stzmtory concept that the pain of
. suffering must be sevefe. See Black's Law Dictionary 1528 (8th ed, 2004) (defining “torture” as

“{t}hé infliction of interse pai to the bady or mind to punish, to extract s confession of
information, or to-obtain sadistic pléasure”) (emphasis added); Webster 's Third New
International Dictionary of the English Langisage Unabridged 2414 (2002) (defining “torture” s
“the infliction of infense pain (as from burninig, drushing, wounding) to punish or cosrce
someone”) (cmphas:s added); Oxford American Dictionary and Language Guide 1064 {1999)
(defining “b as.“the infliction of severe bodily pain, esp. us apumsimxent or a means of
persvasion”) (emphas:s added). Thus, the use of thie word “severe” in the statutory probibition

. on torture clearly denotes a sensation or condition that is extreme in mtensuy and difficultto -

. endure, .

- This interpretation is a!so i with the historical understanding of torture, which
bas generally involved the-use of procedures and devices designed to inflict intease or ‘extieme
pain. The devices dnd procedures historically used were generally intended to cause extreme’
- pein while not Wilting the pexsou being questioned (or at least not doing;so quickly) so that
g ing could Descriptions In Lord Hope's lecturs, “Torture,” University of
Basex/Clifford Chance Lecture at 7.3 (Jan. 28, 2004) (describing the “boot,” which involyed
crushing of the victiny’s logs and feet; repeated pricking with long needies; and thumbscrews),
_ and inProfessor Langbein’s book, Torture and the Law of Proof, cited supra p. 2, maketbis -
clear. AsProfessor Langbein susmmnzed

Thc toriure devi ,Jappado, Tack, thumbscrews, legscrew&-——
‘worked upon the extremities of the body, sither by distending or compressing
e, Wcmmmmimfmmmm&mme&w—«m [—
were somewhat less likely to maim or kilf than coercion directed to the trunk of
the bady, aid because they would bequickdy adjusted-to toke account of the
victim's responses during the examination.

ToP m—momfm
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Tarture and the Law of Proof at 15 {footnote omitted).” -

The stafute, moreover, was infended to implement United States obligations under the
CAT, wluch, as quoted abave, defines “torhure” 45 acts that fntentionally.inflict “severs pain or
soffering” CAT art. 1(1). As the Senate Foreign Relations Committe explained in its report
recommcnding that the Senate consent to ratification of the CAT:

The {CAT] seeks to define “torture”.in & relatively fimited fashion, corresponding
* tothe common understanding of torture a5 an extrems piactice whichis
univegsally copdemned. . .

... The term “torture,” in United States and international usage, is usually
reserved for exiremna, deliberate and unusually croel practices, for examiple,
sustained systematic beating, application of electric currents to seasitive parts of
the body, and tying up or hanging in posxtxons that cause éxtreme pain.’

S. Bxeo, Rep. No. 101-30 a1-13-14; See also David P, Stewart, The Torture Convention and the

- Reception of Imernational Criminal Law Within the United States, 15 Nova L. Rev. 449, 455

(1991) ("By stressing the extieme nature of torture, . . . {the] definition {of tortace in the CAT]
describes a relatively Timited set of circumistances likely to be illegel under most, if not all,
domestic legal systems.™).

Drawing distinctions among gradations of pain is obvionsly niot an easy task, especially
given the lack of any precis, obgemve seientific criteria for measuring pain.* We are given
Somie aid in this task by judicisl jnterpretations of the Torture Victims Protection Act ("TVPA™,
2B.U.8.C. § 1350 note (2000), The TVPA, also enacted to implement the CAT, provid acwd

- remedy to victims of torture. The TVPA defines “torture™ to include:

ény act, directed against axt individual in the offender's custody or physical
control, by which-severe pain or suffering (other than pain or suffering arising

”Weemphalmny:mnotnyingmamﬂym“ cical technigy similar
“torture” under sections 2340-240A. But fhe hi ing of I celovant in interproting
Comsslmadmpwhibiﬂz\gmemmof“wmm CF. Morissette v. Uﬁifdmuzu&zﬁlﬂ(l%”

m—ﬁﬁpﬁc extensiye ¢ffonis to devefop objsctive criteris for measuring pais, men: is no clear, objective,
As one publl explains:

Painis a complex, sub)ewve, pcrwpmzl pi\mmw with 2 nunber of d:msxcms——inimsity
il TR~

qua .

aid, !hus w\onlybeamdindkwﬂy Paln lsambjwnve experience and there is noway to
obfestively-quaniifi-it. Q;nsequﬂy mmemoﬁx gatizat’s pain depends.on the patient’s overt
compnnications, both yerbal and bet Given paln’s complexi oncmux:sscsnotcnl)'us
somatic (sensory) component but 2lso patients’ moods, ammda, mgcﬂ'am TESQUITES, FESPONISCS
of family members, and the impact of pain on their lives

. Dennis C, Turk, Assess the Person, Not Just the Pain, Pain: Clinical Updates, Sept. 1993 (emphasis added). This
suffering,

h*otdunyﬁmhuwmphmcs(heeﬁmwdcﬁm “severe” pain or

Top;em/m-uoyo’m
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only from orinherent in, or intidental to, lawful saiictions), whether physical or
mental, is intentionaily inflicted on that individual for such purposes as ébtaining
from that individual or & third person information or 2 confession, punishing that
individual for an act that individual or a third person has committed or is, .
suspected of having committed, intimidating or coercing that individual or athird
person, o for any reason based on discrimsination of agy kind . .

‘28 q.s.c. § 1350 note, § 3()X1) (emphases added), The emphasized language s similar o
section 2340°s phrase “severe physical or mental pain or suffering."? As the Court of Appeals
for the District of Columbia Circuit has explained:

The severity requirement is crucial to ensuring that the conduot proscribed by the
[CAT] and the TVPA is sufficiently and cub the
: universal condemnation that the term “torture” both conttotes md invokes. The
. draftess of the [CAT], as well as the Reagan Administration that signed it, the
- Bush Administration that submitted it to Congress, and the Senate that ultmately
" ratified it, theréfore all sought 1o ensurs that “only sotsof & certain gravity shall
be considered to constitute torture.”

‘The critical issue s thie degree of pain and suffering that the alleped
torturer intended to, and actually did, inflict upon the victim. ‘The more intenss,
lasting, or helnous the agony, the more likely it is to be torture,

Price v. Socialist People s Libyan Arab Jamabiriya, 294 F.3d 82, 92-93 (D:C. Cir, 2002)
{citations omitted). The D.C. Circuit in Price concluded that a comp!amt thit alleged beatings at
t.he hands of pohcc but that did not provide details cancerning “the severity-of plaintiffs” alleged
i g their frequency, duration, the parts of the body st which they were zimed, and
the wenpons used to-carry them out,” did not suffice “to ensure that [it} satxsf[xad} the TVPA’s

) ‘ngorous deﬁnmon of torture.” Id, at 93,

In Simpson v. Socialist People's Libym Arab Jamakiriya, 326 F 3d 230 {D.G. Cir. 2003),
“the D.C. Circuit again considered the types of acts thaf constitute torture under the TVPA
deﬁnmon ’l'hc plaintiff: aﬂeged, among other things, that Libyan authorities had held her
icado and th d to Lill her if she tried to leave. See id at 232, 234, The court

ackiTOWielFei that “these alleged avts certalbly reflect 2 bent toward-cruelty on the part of their
. 'perpumors » but, m'mmg thc dxsmct coun, went on to hold that “they are not m thcmselves 50

of the {TVPA] " I:i az 234, Cascs in whch ooutts hmfe found torture dlustrate the cxtrcme
- nature of conduct that falls within the statutory definition. See, e.g., Hilao.v. Estate of Marcos,
103 F.3d 789, 790-91, 795 (9th Cir. 1996) {concluding that 2 cousse of conduct that included,
amang other things; severe beatings of plaintift, repeated threats of death and electric shock,
sleep deprivation, extended shackling to a cot (at times with 3 towel over his nose and mouth and
water poured down bis nostrils), seven months of confinement in 2 “suffocatingly hot” and

» Seouon?(b)(l’}oﬂthVPAmmtwn«wamg”umgmbﬂznmﬂyﬁcnmmcm
section 1340(2)'s definition of “ssvere mental pailt or suffering”

TOP ;E&ET_N@FKRN
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cramped cell, and eight years of solitary or near-solitary confinement, coastituted torfure);
Mehinavic v. Vuckovic, 198 B, Supp. 24 1322, 1332-40, 134546 (D, Ga. 2002) (concludiog
that 2 course of conduct that included;: amngoduthmgﬁ severe beatings to the gefiitals, head,
and-other patts of the body with metal pipes, brass knuckles, batons, a baseball bat, and various
ather items; removal of teeth with pliers; kicking in the face and ribs; breaking of bunes and ribs
and dislocation of fingess; cutting & figure into the victim’s forehead; hanging the viotim and

beating him, extreme limitations of food and water; and subjestion o games of “Russian

rouletts,” constituted torture); Daliberti v. Republic of Irag, 146 F. Supp. 24 19, 22:23 (D.D.C.
2001) (eatering default judgment agamst Traq whers plaintiffs alleged, among other things,
threats of “physical torture, such as cotting off . . . fingers, pulling out . ... Ggernails,” snd .
elextric shocks to the testicles); Cieippio v. Islamic Republic of fran, 18 F. Supp. 2d 62, 64-66

) (D D. C 1998} (concluding that a course of conduct that included frequent beatings, pistol

pping, threats of imminent death, electric shocks, and atiempts to force confessions by
playing Russiao rouleite and pulling the trigger at.each denial, constituted torture).

i) Thz meaning of “severe physical pain or suffering.”
The statute provides a specific definition of “severe-mental pain og suffcnng, see 18

" U.S.C. § 2340(2), but-does not define the tefm “severe physical palnor suffering.” Tho meaning

of “severe physical pain” is relatively straightforward; it d physical pain that is in

- intensity and difficult to endure. Jivour 2004 Legal Standards Opintion, we concluded that under

some circumstances, conduct intended to inflict * ‘severe physml suffering” may constitute
torture-even if it Js not intended to inflict “severe physical pain” Jd 2010, That conclusion
follows from the plain language of sections 2340-2340A. The inclusion of the words “or
saifering” in the phrase severe physml painor suffenng" suggestx that the statutory category of
physical torture is not Iumtad to “severe physical pain.” Sea, e.g., Duncan v, Walker, 533 0.5,

167, 17442001) (explai fon against surph

-1 v

“Severe physical suffering,” however, is difficult to define with precision. " As we have
‘previously noted, the text of the statute and the CAT, and their history, provide little concrete
guidance as to what Congress intended by the concept of “severe physioaf sufferirig.” See 2004
Legai Standards Opirion st 11, We mtctpret the phrase in a statutory context Wwhere Congress

ly distinguished “severe physical pain or suffering” from “severe mental pain of
suﬁ‘mng. Consequcmly wobehevc ita ble infe that “physical suffering” was
intended by Congress to mean something distingt from “mental pain or sufféring”® We -
presume thal where Congress uses different wordsin a statute, those words are intended to have

* diffegeat-meanings. Seg, e.g., Barnes.v. Unifed Staieg, 199 F.3d 386,389 {7th Cir. 1999)

(“thferem language in seperate clauses i in a statute indicates Congress intended distinct
ings.™). Moreover, ggen that Congress precisely defined “mental pain or sufferiog” in
sections 2340 23404, it is valikely to have intonded Lo Undermune that car et

¥ Comvuon dictionary definitions of “physical” support w:dmg “physical suffering” to mean something
different from mental palnt ov suffering. See, 0.8, Americes Heritage Dictionary of the Drgifsfx Laa,gu:gz 8t {366
(“Of or relating to the body a5 distingulshed from the wind of spitit™), Orford American Dict yandL
Guide at 748 (“of or conceming the body (physicat exercise; physical education)™. :

- ml;séﬁm—wgs@' '

L2
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mchldmg essentially mental distress within the separaté category of “physical suffering.™™

In our 2004 Legal Stondards Opinion, we conchuded, based on the understanding that
“suffering” denotes a “state” or “condition” that must be “enduréd” over time, that there is “an
-extended temporal element, or at least an element of persistence” to the concept of physical
e mﬁ'wngmsemonsM&%OA. T 312 & .22, Consistent with this analysis in our 2004
Legal Standards Opirion, and in light of standard dimomxy deﬁnmons we read theword
“suffering,” when used in reft to physica! ot bodily st ns,tomeanmsteorcouémon
of physical distress, misery, affliction, or torment {usually associated with physical pain) that
persists for a significant period of time. See; 2.5, Webster's Third Nevw International Dictionary
212284 (defining * suffermg a5 “the state or.experience of one who suffers: the endursnce of or

) submission to afffiction, pain, loss”; “a ptin endired oc a distress, loss, or injury incured”);

“ Randon House Dictionary of mEngiﬂszgquc 572, 1229, 1998 (2d ed. unabridged 1987)
(giving “distress,” “misery,” and “torment” a5 synonyms of “suffering™). Physical distress or
discomfort that is merely transitory and that does not persist over time does not constitute

“physical suffering” within the meaning of the statute, Furthermote, in our 2004 Legal )
Standerds prmon e conthaded that “sevm phystcal suffering” for purposes of seotions 2340+
2340A requires “a copdition of some d orp as well 25 u\tumty‘ and

“is reserved for physical distress that is *sovere’ consxdenng its inteasity and duration or
‘persistence, rather than merely mild or transitory.” I at 12:

‘We therefore believe that “severe physical suffering” under the stafute means 2 state or

" condition of physical distress; misery, afffiction, or torment, usually invelving pbyswal pain, that
is both extreme in mtensxty ud significantly protracted in durafion or persistent over time.
Accordingly; | = particular state or condition may amount to “severe phiysical
suﬁe-nng" reqmresa weaghmg of botk its intensity and its duration. The niare painful o intense
is the physical distress involved——i.c., the closer it approaches the level ‘of severe physicsl pain
B sepamcly proscribed by the siamte—-{hc Tess significant would be the element of durstion or
pessistence over time, On the other hand, depending on the circus 2 ievel of physical

- * o ! by th ‘theﬁmmasmcg:veiisadvlocmd
cnnsemmmC&Tabcmﬂmpma!mnmiumdnmgﬁzmmormmﬁmmmgasa
al.slerment in any crintinal probibition on togture. Ses, e.g. Cnnwnﬂ:&,_i;amd Toriurs: Hearing Before
the Seriate Comun. On meganaﬂm: 1015t Corig. 8, 10(1390) (prepared stafemént of Abraham Safacr, Legal
Adviser, Department of State: "’I‘heConveunonswomng tsnotmmmspectszspiwsuswebeheve
blﬁm.of_cmnm

Y raomires estal

Ut pay pavtcular attent m‘ : Sation of s prvis ey r}
byw!uchtthnnvcnuunwx!lbeappﬁedasamwofUShw Mepmpamdwodtﬁzdpm!whﬁd\

s QRES i AERAGOR Y ARl P S SRR ") . T1s- 1S‘W Wmmmbzm
problem with the Torture Convention-—one that permeates all our concems—is its imprecise definition of torture,
especially as that temn is applied to actions which result solely in mental anguish. This definitional vagucness
m:ksuvaydoub(fult\tamxvmtedsw:sm nsistent with Constitutional due process ints, futfiltits
bligation under the Convention to engnﬁﬁ»edgﬁnmmoﬂommimothcdumheaimmlhwofm;
United States.™); fd & 17 {prepared statement of Mack Rickiard:. “Accordingly, the Torure Couvention’s vague
&ﬁmtw«concunﬁzgdwmmtsnﬂ'«ingaspeao{ be resolved by rele fo established principles
. of international law, Inan effortto this abic tlement of vag in Asticle I of the Convention,
wehwmpoxdmmmmm;ww&mmmﬂpammmmmwmmmwﬁdw
to,, . meet Constitotional dus process requirements.”).
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distress or discomfort that is lacking in extreme intensity may not constitute “severe physical
suffering” regardless of its duration—i.e., evenif it lasts for a very long period of time. In
defining conduct proscribed by séctions 2340-2340A, Congress established  high bar. “The
ultimate question is whether the conduct “is sufficiently extreme and outrageous to warrant the
universal condemnation that the term ‘torture’ both connotes and invokes.™. See Price v, Socialist
Peaple’s Libyan Arab Jomahiriya, 294 F.3d at 92 (otespreting the TVPA); of Mehinovic v,
Vuckovie, 198 F. Supp. 24 at 1332~40, 134546 (statidard miet under the TVPA by 2 course of

conduct that included sev«ebeanngsmthegcmtﬂs,hud,andom«pmofﬂtebodym metal -

pipes-and various other items; removal of testh with pliers; kicking in the face and ribs; breaking

. of bones and ribs and dislocation of fingers; cutiing a figure into the victim’s forehéad; hanging

‘the victim and beating him; extreme limitations of food and water;and sub)eetxon to games of
“Russian rouletie”). .

(3) The maanmg of “severe mental pain or saﬁerirgé: "
Section 2340 defings “severe menta pain or suffering” to mean:
. the profonged mental harm caused by or resulting from-—

. {A) theintentional infliction or threatened infliction of severs
physical pain or suffering;

(B) the sdministeation or application, or threatened
administration or-application, of mind-altering substances gr other
procedires calculated to discupt profoundly the senses or the
personality,

(C) thethreat of imminent death; or

(D) the threat that another person will imminently be sub)ectcd to
death, severe physical pain or suffering, or the administration or
application of mind-aitering substances or-other proced
1o disnupt profoundly the senses or persenality|. I

P

18 USC. § 2340(2) Torture {5 defined undar the statute to include an dot specifically intended
to mﬂm severe mental pain or suffering, See id § 2340(1).

prelmunary questi with sespect to this definition is whether the stamtory
List of thc four “predicate acts” in ssction 2340(2XA)-(D) is exclusive. We have conchided that
Cow:nded the [ist of predicate acts to be exclusive—that is, to satisfy the definitionof
“severe mental pain or suffering” under the statute, the prolonged mental harm must bé caused

. byacts falling within one of the four statutory categories-of predicate acts. 2004 Legal

13- We tamctrd s opucloskorbased vt the-clear-language of the statute;
which provides & detailed definition that includes four categories of predicate acts joined by the -
disjunctive and does not ‘tontain a catchall provision or any other language suggesting that

“additional acts might qualify (for éxample, language such 2 “includiog” or “such acts as™). /d*

- ‘Ihmfourmtcgcntsofpredmm ‘are mexobers of an assoaatedgtmpotscnﬁ Just,\fymgthc
infe that items nok ioned were excluded by deliberate choice, pot inadvertence” Barhart v. Pecbody
CoaICa 537 U.S. 149, 168 (2003) (quoting United States v. Vonn, 535 U 8. 55, 65 (2002)). Seeabo. [A'N

rop secior I oG
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Congress plainly considered very specific predicate acts, and this definition tracks the Senate’s
understanding conserning menta! pain or suffering on which its advice and consent to ratification
of the CAT was conditioned. The conclusion that the list of predicate acts is exclusive is
consistent with both the text of the Senate's understanding, and with the fact that the . .-
-undesstanding was required out of concem that the CAT"s definition of torture would ot
otherwise meet the constitutional requirement for clarity in defining crimes. See 2004 Legal
Standards Opirdon at 13, Adophngminwpmmonofwemmmat expands the flist of
predicate acts for “severe montal pain or suﬁ'emg” would constitute an impérmissible rewriting
of the statute and would introduce the very imp that p d the Senate to require this

- tmdmtandmg as 2 condition.ofits advice and consent to mﬁcahon of the CAT’

Another quwuon is whether the requirerient of “pmlonged mental harm” caused by or
sesulting from one of the enumerated predicate acts 58 separate requireient, or whether such
“prolonged mentat harm” is to'be prosumed any timie one of the predicate sots ocours. Although
it is possible to read the sfatute’ 8 referénce to “the prolonged mental harm caused by or resulting
from™ the predicate acts as g a statutory p pition that each of the predicate acts will
always canse prolonged mental harm. we oonchxded in our 2004 Legal Standards Opinion that
that was not Cohgress’s intent, since the statvtory definition of “severe mental pain or suffering”
was meant 10 track the undecstanding that the Senate required 25 & condition to its advice and

* consent to ratification of the CAT:

in order to constitute torture, an act miust be specxﬁcally jatended 1d inflict severe
- physical or mental pain or suffering and that mental pain or suffering refers to
prolonged mental haom caused by or rewlung from (1) the intentional infliction or
thmatmed infliction of severe physmal pain-or suﬂ"enng, (2) the administration or
PP orth or appli , of mind altering
bstances or other proced; Icutated to distupt profoundly the senses or the
personality, (3) the threat of imminent death; or (4) the threat that another person
- will imminently be subjected to-death, severe physical pain or siffering, or the
administration or application of mind altering substances or other pmcedum
calmlated to disrupt profoundly the senses of personahty . -

S Exec. ggp No. 101-30at 36. As we previously siated, “fwle do not believe that simply by
add’ﬁ%"fh’e Word ‘the’ Before ‘prolonfed harin," Congiress inended & nsterial change in the
. “‘definition of mental pain or suffering a5 articulated in the Senate's understmdmg to the CAT.”
M-*—~~-——2094&gak¥tmd«rd&9pimen—nﬂ§44—ﬂh&deﬁma n-oftorure dicectly from
; articte 1 of the [CAT). The definition for ‘severe mental pain arid suﬁ‘enng mco:poram the

- - {sbove mentioned] understanding - 5: Rep:-No:-103-107;-2t-58-59.{1993) {emphasis.added). .

This undetstanding, embodied in the stitute; defines the obligation undertaken by the United

States, Given this unda'sundmg, the }eglshuve history, and the fact that section 2340(2) defines

“severe mental pain or suffering” carefully in language very simifar to the understanding, we
believe that Congress did-not interid to oreaté 8 présumption that any time one of the predicate

Lmhwm v, Tarrait Cointy Navoolics Inteligenie & Coordination Usit, 507 U.S. 163, 168 (1993); 24 Norman
-}, Singer, Statutes and Stattory Construction § 4123 (6th o8, 2000). Nor do we see sy “conteary indications” that
wwld:e!mmnsmm Vonn, $35U8, atés.

wrw peerre Ao
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acts occurs, profonged mental harm is sutomatically deemed to result. See 2004 Legal Standards
Opirdon at 13-14, At the same time, it is Gonceivable that the occutrence of onte of the predicate

acts slone could,-depending on the. circumstances of a- pasticular case, give rise to an inference of _

intent to cause prolonged mental harm, us required by the statute.

Turning to the question of what eonsbmtes “prolonged mental harm caused by or
resulting from” a predicate act, we have concluded that Congress intended this phrase to xeqmrc

mental “harm” that has some lasting duration. /d. st 14, Thereis litde guxdancc to.draw uponin
“interpreting the phrase pro{onged menta! harm,” which does not 2ppear in the relevant medical

literature, Nevertheless, our i ! i;eonsnstentvmhthnordmxrymeanmgofme
statutory terms. . First, the use of the word hann"—as opposed to simply repeating ‘pain or
suffering”—suggests some mental damage onn;uxy Ordinary dictionary definitions of “harm,”

* such as “physical or mental damage: injury,” Webster's Third New International Dictionary at
1034 (emphasis added), or “[pJhysical er-psychological infury or damage,” American Heritage ;

.menmy of the English Language 3t 825 (cmphas:s added), support his interpretation.
Second, to “prolong” means to “lengthen in time,” “extend in duration,” or “draw out,”
Webster's Third New Interrational Dictionaty at 1815, further suggesting that fo be “prolonged,”

the icntal damage must extend for some period of time. - This damage need not be permaneat,

but it must be intended to continue for 8 “prolonged” period of time® Moréover, under section
2340(2), the “prolonged mental harm” st be “cavsed by" or “résulting from” one of the
enumersted predicate acts. As we pointed out in 2004 Legal Standards Opinion, this conolusi

- is not meant to suggest that, if the predicate act of acts-continue for an extended period,

“prolonged mental harm” cannot occur until after they are completed, Id at 14-15 .26 Eady
occurrences of the pmdmte act could cause mental harin that could continue-—and become

" prolooged—during the pesiod the predicate acts continued to ooour. See, e.g., Sackie v.
- Asheroft, 270 F, Supp 24 596, 601-02 (B D. P2 2003) (findirig that predicate acts had continued

over 'z three-to-four-year period and concluding that “prolonged mental harm” had ocqurred
during that time).

Although the:e are fow jud(aai opxmons discussing thz question of “prolonged mentat
harm,” those cases that have addressed the issue are consistent with our view. For example, in
the TVPA case of Mehiinavic v. Vuckovie, the district court explained that,

» meyxwednmmgg&mmmeummwmchmwwnhmmdgmﬂu—

’ wﬂ:upoﬁmmcmm«pehapsuhmmmoml constitots “profoaged mental hann”

See d Staristical Manual of Menial Disorders 369-76, 46363 {ith

ed. 2 ("ﬁm IVIR"S See alva, eg, quorf f the Special Rappattesir on Torture and Other Cruel, Inbumnars

orDegmaTngTrWorPme U.N Doa usm :114( (’Na)mzmostwmmmdiam)sof
- gury fisorder

et aL Tormre andMenfal Health: A kmardt averwew. n E!ten Gemty dal ed& The Mental Heallh
Consequences of Torfure 48-49 (2001) (referring to findings of highes rates of post-traumatic stress disorder in

" Shillie HVAIVIHE YOTITE SURVERY, MEsParkee b4l Piyehvlogleal B orTonere An Bmptrical Stdyof )

Tortured and Non-Tortured Nm-Pah«cal Prisoters, in Metin Basogln ., Torture and Jts Conséquences: Curreint
Treatment Approoches 77 (1992) (referring o findings of i stress disorder ia togture survivoss). OMS
insadeedm—almwgkthubxmmprcdlukm:fw\-—thcywmﬂaobjmmmemuﬂwmumdnseof

h if their psychiotogical of the detainee Suggested that the use of the technique might sesult
in PTSD, chroriic depression, o offser condition that could constinute prolonged mental harm,

- 1o secRer I ooty
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[The defcndant] &lso caused of pamcwated n tha pla.muf&’ mental torture,

Mental torture consists of “prolonged mental harm caused by or resulting fromy:

the intentional infliction or threatened infliction of severe physical pain or
suffering; . . . the threat of imminent death .. . " As st out zbove, plaintiffs

noted in thear testimony that they fearsd that tbey would be kilied by [the

defendant] during the beatings he inflicted or during ganes of “Russian oulette”
Each plaintiff continues to suffer long-term psychological harm as a result of the
ordeals thiey suffered at the hands of defendant and others. :

198 F. Supp. 2d at 1346 (emphasis added; ﬂm ellipsis mongml) Tn reaching its conclusion,
the court notéd that each of the plaintiffs were continuing to suffer serious mental harm even ten.

. years after the events in question. See id. at 1334-40. In each case, these mental offects were
continuing years after the infliction of the predicate acts. .See alse Sackie v. Ashergfi, L10 .
F. Supp. 2d at 597-98, 60102 (victim was kidnspped and “forcibly recruited” as.a child soldier’
at the age of 14, and, over.a period of three to four yeacs, was repeatedly, fotcad to take narcotics
and threatened with imminent death, ail of which produced “prolonged mental harin™ during that '
time). Conversely, in Villeds Aldana v. Fresh Del Monte Produce, Inc., 305 F..Supp. 2d 1285
(8.D. Fla. 2003), the cowst rejécted a claimunder the TVPA brought by todividuals who had
been held-at gunpoint overnight and repeatedly fhireatened with death. While fecognizing that
the pla.mﬁffs had experienced 21 “ordeal,” the court concluded that they had failed to showthat
their experience caused fasting damage, noting that “thers is simply no allegation that Plaintiffs
have suffered any prolonged mental harm or physical injury 2 a result of their lﬂeged )
intimidation™ Id. at 129495,

L —E— N —_

1t is well recognized that the term “specific inteat” has no clear, setifed dcﬁnmon, and
that the courts do.not use it consistently. See 1 Wayne'R. LaFave, S‘ubstantrve Crxm!ml Law
§5.2(e), 8t 355 & .79 (2d od. 2003), “Specific intent” is most s
“to designate » special mental element which is xeqmred ibove and bcyond any mental state ;
required with respect to the actus reus of the crime.” Id, at 354; see also Carter v. Utiited States,
530 118, 255, 268 (2000) (explamng that general intent, as opposed to specific intent, requires
“that the defendant p dg {only]thhrapwttot!wactmrwcﬂhemme")
~ Somg.ases suggest thet only a conscious dgsire to produce the prascnbed result constituies
specific intent; others suggest that ¢ven redsonable foreseeability aify suffice. In Untited States
. ) v. Bailey, 444 U.S. 394 (1980), for exaniple; the Court suggested that, at least “[iln a general
i memmmmnmmm&dwlfmmmm.~- .
The Court compared the common law’s nmens rea concepts of spexific intent and general intent to
the TAGHel PERAl Code's meny ven toicepts of acting purposefully.and-asting-knowingly. . See id
at 404-05. “[A] person who causes a particular result is said to act purposefully,” wrote the
Coutt, “if *he consciously desires that result, whatever the fikelihood of that result happening”
from his-conduct.™ Jd at 404 (nternal quotation marks omitted). A person “is said to att
knowingly,” in contrast, “if e is aware “that that result is practically cértain to follow from bis
conduct, whatever his desire may be 85 tothat result.”” Jd (intemnal quotation marks omitted),
‘The Court then stated; “In 2 general sense, ‘purpose’ corraspands foosely with the common-law
concept of, speotﬁc intent, while ‘knowledge’ wn%ponds fodsely with the. concept of general

7w s SOz
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{ intent.” Id 41405, In contrast, cases such as United Stases v. Neiswender, 590 5.2 1269 (dth
: Cir. 1979), suggest that to prove specific intent it is énough that the defendant simply have
. . ) ornotice™ that his act “would have likely resulted in” the proscribed outcome. Jd. at
1273, “Notice,” the court held, “is provided by the reasonzble foreseeability of the natural and
probable consequences of one’s acts™ Jd . :

Asin 2004 Legal Standards Opinion, we will not attempt to ascettain the precise )
meaning of “specific intent” in sections 2340-2340A.  See id st 16-17. Itis clear, however, that
the necessary specific intent would be present if an individual performed an act and “consciously
desire[d]" that act to Inflict sovere physical or mental pain or suffering. 1 LaFave, Subsianfive
Criminal Law § 5.2(2), 3t 341, Conversely, if in individual acted in good faith, and.only after

. yeasonzble investigation establishing that his conduct would not be expected to inflict severs
- - physical or mental pain or suffering, he would ot liave.the specific intent necessary to-violate
- soctions 2340-2340A. Such an individual could be said neither conscipusly to-desire the
proscribed result, see, e.g., Bailey; 444 U5, at 405, nor to have “hknowledge.or nofice” that his
- 2t "would likely have resulted in” the proscribed outbome, Neiswender, S90 F.2d at 1213,

As'we did in 2004 Legal Standards Opinion, we stress two additional points regarding
spetific intent: First, specific intent is distinguished from motive. - A good motive, such asto
protect national security, does not excuse conduct that is specifically intended to inflict severs

" physical or mental paia or suffeting, 25 proscribed by the statute. Second, specific intént to take
& given action can be found even if the sctor would takethe action only upon certain conditions.
Cf.. e.g., Holloway v. United States, 526 U.S, 1, 11.(1999) (*{A} defendant may got megate 2
proscribed intent by requiting the victimto comply with 1 condition the defendant has no right to
impose.”). See alsoid. st 10-11 & nn. 9-12; Model Penal Code § 2.02(6). Thus, for example,
#he fact that & victim might have avoided being d by cooperating with the perpetrat
would not render permissible the resort to conduct that would otherwise constitute tortire under
the statute. 2004 Legal Standards Opinion at 177 ' :

oL

In the discussion that follows, we will address each of the specific interrogation )
- tecliniques you have described. Subject to the understandings, limitations, and saféguards.
distussed herein, including ongoing medical and psychologica! monitoring and team intervention
a5 neoessary, we conclade that the authorized use of each of these techiniques, considered -
« individually, would not violate the. prohibition that Congress has edopted i sections 2340-
| 23404, This conclusiqn s straightforward with respect to all but two of the techniques. Use of
sleep deprivation a3 an entianced fechniqué and use of the waterboard, howaver, jnvolve more
substantial questions, with the waterboard presenting the most substantial question. Althoughwe
corladetinttinruse of theve tectinhyer==iy we nrderstad tenramd sabjict e fimitations—————-
you have described-—would not-violate the statinte, the issues raised by these two techniques
e ‘coursel great cation ir thedruse; including both carefil wdbersree to thetimitations ad

% “The Criminal Division of tha D of Justice has roviewed this dum and is satisfied that
our geneeai § Ton of the legal standards under sections 2340-23404 is consistent with its concurrence in the
2004 Legal Standards Opinion,

Tpmmm
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restrictions you have described and also close and  contipuing medical and psydwlogml
nmwtonng,

pom,

Before addressing the application of sections 2340-2340A to the specific techaiques in
question, we note certain overall features of the CIA"s approach that are significant to our
conclusions, Interrogators are trained and ceitified in'a course that you have informed us
currently fasts approximately four weeks. Intervogators (and other personnel deployed as part of
this program} are required to review and acknowledge the applicable interrogation guidelines.
See Confinement Guidelines st 2, Interrogation Guidelines at 2 (‘“'me Director, DCL
Countesterrorist Center shall ensyre that all personssel interrogati
_persons detained putsuant to the suthorities set forth

have been pedical,

e 2 2nkad o g
" have reviewed these Guidelines, have recei mthetr ‘uonand
* have completed the attached Asknowledgemem ") We sssume that all intesrogators are.
adequately trained, that they understand the design and purpose of the interrogation techniques,
and that they will apply the tedquues in acoordanoe with their authorized and inteaded use.

1

) In addition, the involvement of medi ‘md,., ‘,' ', mthe daptati
. anid application of the established'SERE 1y e hy for pusposes of
our analysis® Medical personnel have béen mvolved in unposmg B mstatxons on—and requiring
changes to-—certain procedures, pasticularly the use of th board ™ We have had extensive

» Asnotedabow,mdxmmqwmmmmd(ﬂwmwmmm‘mﬁgmﬁm
‘modifications) from SERE training. Through ‘with vasious §
training, you have ledined facts relating to'expericace with them, ma:ywhvemtedtws. Again.ﬂﬂly
mmgmmwmdmm%mﬁmmmmmw&mwmwmm
as olements ofa course of training withoot any reposted incidents of prolonged 2

physical pain, injury, or suffering. With respeat to the psychiclogical irapact b ihe

- SERE school advised that during his three and a half years in that positfon, he trainod z 5, only two of
“whom dropped out following use of the tech Although on gare Mcnxs y postponed the
mnwmoftheuaﬁnngmdmﬂvodpmmmmmg,mm weere sble to
mmmmmwxmmwmmmmummm kashad over
ten years experience with SERE tmintig, told you that he was not aware 6f any .completed the -

mmmgmuwmlwmmmwmwotnmmwhodidm(wmpletethe
mm:na&m;emﬂhamxmmmmmomam ed withoot

2 3y Z S o thietraind 82¢ studestsin-AirFor
1993 mmugh 2001 cm!y 0. 14'/. Wem puhed fmm the progmm ﬁor psychologml 1625005 (speaﬁmﬂy,

— 4:3% hiad. tact with £ 3% of those individuals with such.contackin fadt withdrew
from the program). We undecstand zhae confidence—tbased on
debriefing of spedents and otber informalion—hat the training did not Caust any long-terin psychological hammand
that if thers are any ling-tenm psyshiological efficts of the training at ai), they “ate cortainty minimal.”

"Wenotematms ! of medical g 1 in designi for, and in

15 3 significant difference from wdm-uscs of the techniques catalogued in the

lnspceerene:al'sRnpm. StthReportatllmlﬁC‘Othas wnmkedwirml\fedmﬂwmw

. analysisofthcnskmdbend’lso!" hanoed i ided with the OTS report cited in

+ the OLC opinion fthe Futerrogation Memirandum). .- -Since that ¢ ume, based on comments from OMS, additional
omxstnuﬁxinvebmnnposodoamomewqum

For I e
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| ' meetings with the médical personnel involved in monitoring the use of these techuiques. Itis
! clear that they have carefilly-worked to ensure that the techniques do not result in severe
physical or mental pain or sufferiag to the detainees.® Medicat and psychological personnel
. evaluate cach detainee befors the use of these techmques on the detaines is approved, and they
continue to monitor each detainee throughout his interrogation and detention. Moreover,
medical personnel are physically present throughout application of the waterboard (and present
. or otherwise obserying the use of all techuiques that involve physical contact, as discussed more
‘fully above), and they carefislly monitor detainees who are undergoing sleep deprivationor
d:etary manipulation, In sddition, they regularly assess both the medical literature aid the
experience with detainees™ OMS has specifically declared that *{m]edical officers must remain
cognizant at alf times of their obligation to prevent ‘severe physicator meutal pain or suffering ™
. OMS Guiidelines at 10. In fact, we understand that medical and psychological personnel have
- discontinued the use of techniques as to & particufar detainee when they believed he might suffer
- such pain or suffering, and in certain instances, OMS medical pé | have not cleared certain
detainees for some—or any—techniques based on the initial medical and psychological
assessments. They have also imposed additional resirictions on the use of techaiques {such as
- the waterboard) in order-to piotect the safety of detainees, thus reducing fiirther the risk of severe
pein-or suffering. Youhavemiormedusﬁmtheywﬁlcomnuetohxve thisro!cmdwchmty
We assume that all interrogators understand the important rofe and authority of OMS persomd
and will cooperate with OMS in thie exercise of thess duties.

. Finally, in sharp contrast to those pracnoes universally ocndemned as torture over the
- centuries, the techniques we consider here have been carefull fuated to avoid causing severe
s pamorsuﬁ‘mngtothcdetamees AsOMShasdescnbedﬁmemqumasagmup

Inall instances the general goaI of these techniques is a psychological impact, and
* not soms physxcal cffect, with a specific goal of “dislocat{ing] [the detainze’s)
he believes he will receive. . . * The more
§ in 2 manner carefully Hmited to avmd serious
'pam The sizps, for example, are designed “to induce shock, surprise, and/or
humiliation” and-“not to inflict physical pain that is severe or lasting™

byl 'h—x : "..)‘

M a8,

' 235y are mindfehihat, Kistorically, medicalp ¢l have sometinics been used 4o énhance, not preveat,
R torture—for e, by & live and ious 50 25 40 extend his suffecing. It is shsoluely
o ﬂav,asyoulmemﬁomedmndlswmdahngsmmoms 1 have confirmed, that the invol R
S ot @M S intensded WWMWWMMWMMMWW
Gﬂddelmc:e.:phng"()hﬁts ponsibl ng and moni mhul!hofaﬂAgmcydWwbpum
wouldnmbemeaedwmmwpmmmhum OMSGnIa'dme.ram(tootnomommed)
> To assistin monitori fcuce with th detainees, we ndesstand that there is regutar reporting on

and psychol ! experi mthiheuseof“ iques onf d and that thete arg special
on xperience with sleep & ion and the d, See OMS Guidelines 8t 67, 18,

"mrm—m«
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W‘nh this background, we tum to the: application of sections 2340—23401\ to each ofthe
specific interrogation techniques.

i D:eiarymampuiaam Based unmqmence,xtxsevxdentﬁmchxstechmque is not
expected to cause any physical pain, let alone pain that is extrene in inteasity, “The detainee is
* carefiilly monitored to ensure that he does not suffer scute weight loss or any dehydration.
Further, there is mthing in the experience of caloric intake at this leve! that could be expected to
cause physml pain. Although we do not equate aperson who volummly enters & weight-loss
-+ program with a detaince subj 1o dietary fation as an gation technique, we
believe that it is relevant that several commercial waght-loss programs available in the United
" ‘States involve similar or even greater. reductions in caloric intake. Nor could this technique
‘teasonably be thought 1o induce “severs physical suffering” Although dietary manipulation may
causs some degroe of hunger, such an-experience is far from extreme hunger (fef alone
starvation) and cannot be expected to amount to “severs physical suffering” under the statute.
The caloric levels are set based on the detainee’s weight, 50 a5 to ensure that the defainee does -

* not'experience extrome hunger. As noted, many people participate in Wexghb-loss programs that
involve similar or nore s(rmgem caloric hmxtauons, and, while such participation cannot be
equated with the use of distary manipulation &3 an i gation techniqus, we believe that the
existence of such programs is refevant to whether dietary manipulation would causs “severe .~
physml suffering” within the meaning of sections 2340-2340A. Because there is tio prospect

" thatthe technique would cause severe physical pain- o mffecmg, we conclude that the aned
use of this technique by an adequately trained interrogator could not.reasonably be conside:
specifically intended to do so. -

This technigue presents no issue of “severe mental pain or stffering” within the mesning
of sections 2340-2340A, because thie use of this technique would involve no qualifying predicate
act. The technique does not, for example, invalve “the intentional infliction or threatensd
infliction of se«me physical pam orsuffering,” 18°U.S.C. § 2340(2XA), or the “application
~..of.. loulated to distupt profoundly the senses or the personality,” id.
§ 2340(2)(3) Moreover there is no basis to believe that dictary manipulation coyld cause

mlonged mmml harm.” Therefore, we conclude that the authorized use of this technidue by
an adequately trained 1 g eould not bly be considered specifically mmn&edtu
cause suo!;bam 3 ’

2 Nua?sy Weundershnddmtmdxtyxsusedasu finique to create psychological
Msmmfemogmﬂmmypmlpm ring. You have informed us thet duringthe
| use of this'technique, detainees are kept in locations with ambient that ensure there
e ~~1'Me&hreaueﬂmirdwdth&pwﬁmwmmmdmbagnﬂwLtmm‘“"es
B below 68°F (and is unlikely to be employed below 75°F). Bven if this technique involves some -
* physical discomfort, it cannot be said to cause “suffering” (a5 we have explained the term

- - a - -

 \n Iretandv. United Kingdom, 25 Exe. Q. HLR. (ser. A) {1578), the European Court of Human Rights
eoncludedbyavolcofB4Mam&¢mquwmnmm:mm&mmmdﬁm
amount to “lorture,” a5 defined in the Buropean Coovention on Homan Rights, The reduced diet there consisted of
one"tmd"ofbxudandanmcfmmy&thmid,mmwmlmoﬂudplﬁn.m& The
dmauonamcxawdicimthztwarsneldm

o8 ;p&m_NoyéRN
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- above), let alone “severe physical pain or suffering,” and we therefore-conclude that its

authorized ise by an adequately trained i could not reasonably be considered
specifically intended to do'so. Although some detainses might be humifisted by this technique,
especially given possible cultural seasitivities. and the possibility of being seen by female

" officers; it cannot constitute “severe mental pain or suffering™ under the statute becanse it does
. not involve any of the prechcate acts specified by Congress.

3. Antention grag; The attention grasp involves no phystcxl painor mﬁ'ermg for the
detainies and does not involve any predicate act for purposes of severe mental pain or suffering

‘under the statute. Accordingly, b this technique cannot be d to cause severe
- physical or mental pain.or suffering, we conclude that its authork d use by an sdequately trained
gator could not bly be consid d specificatly intended to do 5o,
4. Walling. Although the walling technique involves the use of considersble force to

. push the detainee ugainst the wall &nd may involve 2 large number of repetitions in certain cases,

we understand that the false wall that is used is flexible and that this technique is not designed to,
and does not, cause severe physical pain to the detsinee, We understand that there may be some
‘pain or iritation associated with the oailat, which is used to help avoid injury such &s whiplash
to the detaiitos, but that any physical pain associated with the use of the coltar would not
approach thie level of intensity needed to constitute severe physical pain. Similacly, we do not
believe that the physical distress caused by this technique or the duration of its use, even with
foultiple repetitions, could amount to severe phystca! mﬂ‘mng within the meaning of sections
2340-2340A. Weund d that medical and psy gical p ! are present or-observing
during the vse of this techniqy (asthhall‘ huti involving physical contact witha
detainee), and that any member of the tesm or the medics! staﬁ may intercede to stop the use of
the technique if it Is being used improperly or ifit appears that it may cause injury to the

. detainco. We also donot believe that the'use of this technique would involve » threatof
infliction of severe physical pain of suffering or othes predicate act for purposes of severe mental .

paia or suffering under the statute. Rather, this technique is designed to shock the detainee and
disrupt his expectations thet he will not be treated forcofully and to wear down hi§ resistance to
interrogation, Based on thes understandings, we conclude that the authorized use of this
technique by adequately trained interrogstors could not bly be considered specifically
intended to cause severe physical ot ‘menta! pain or suffering in violation of sections 2340-
234040

5. Facial hold. Like the atteqt; grasp, ¢ this technique involves no physical pain or
sufferimg-arel doss notinvolve any-predi of severe mental pain or suffering.

*‘rr

 Accordingly, we conclude that its authorized use by adequately trained interrogators could not

- shock f the techaiqus, to wear down the detaides’s and to disrupt

: “Inl‘nlmgafm" ,wgmu td he walling tochnique as involving the rumber of

T repetitions ttwe w«vmnmmwmmusn I

speaﬂmllybasedmﬁmmﬁum&ngﬂmﬁnxepdﬂmmofwﬂﬂngasmmddnﬂymmw&zdmand
cpectations that ho wilf not be treated
with foree, and thatsuch use is not intended to, and does not in fact, canse seveie physical pain to the detaines.
Moreover, wuwwﬂymmmmmofmmwmus:oppeaxmmisanym@mn thal the
nseofthetecmqeexsarmaybemngmp!\ysmlpmmadaamm

Top ssCees I NOpOaY
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reasonably be considered specifically fntended to cause severe physical or meatal pai or
suffering. '

6. Facial slop or insult slap. Although this twhniquc involves a degree of physical pain;
thepmnlssomtedmthashp to the face, 85 you have described i to us, could not be expected
. 16 constitute severe physical pain. We undécstand that the purposs of this technique is fo cause
shock; suepiise, or humilistion, ot to iriftict physical pain that is severe o lasting, we assume it
will be used accordingly. Similarty, ﬂxcphyszaldmmthamaybscwsedbymtbmptshp o
the face, even if repeated several times, would not constitute an extended state or condition of
physical suffering snd also would not likely involve the lovel of intensity required for severe
. physical suffering under the statote. Finally, 2 facial slap would not involve a predicate: ast for
purposes of severe mental pain or suffering. Therefore, the suthorized uss of this technique by
S quately trained interrog: could not bly be considered specifically intended to
. cause severe ‘physical or mental pain or suffenng in violation of swhons 2340-2340A.7

7. Abdominal slap. Although the ebdominal siap techniq mxght involve some miifor
physical pain, it cannot, as you have described it to us, be said to involve even modesate, let
alone severe, physical pmn or suffering. Agam, because the technique cannot be expected to

- cause severs physicat pain o suffering, we corclude that its suthorized use by an adequately
trained interrogator could not reasonably be consid spwlﬁcally ded to do so. Nor could
it be considered specifically intended to cause devers mental pain or suffering within the

. meaning ot‘semcns 23404340}., a5 none of the statutory predicate acts would be present.

: 8. Cramped confinement. 'Rns technigue does not invalve any significant p&\ysxcxl pain
or suffering. It aiso-does notinvolve a predicate act for purp of severe mental pain o
suffering. Specaﬁa!ty, we do not believe that placmg 3 detamec in a.dark, eramped space f forthe
fimited period of fime involved here could reast be i

- disrupt profoundly the senses so as 10 cause pm{ongad mental harm. Aeoordmgly, we condude

‘that its authorized use by adequately trained i gators could not reasonably be considered
‘specifically intended to cause severe physwal or mental pain or suffering in violation of sestions
2340-2340A.

9. Wall standing. The wall standing tecimquc 28 you have descritied it, would not
Ve sEvErs physicakpain withir thie meahing of the statute. 1t also cannot be expected to
causs severe physxcal suffcnng Evcn if the physical discomfort of muscle fatigue associated
all standing might be substantial wennderstand that the duration of the technique is self-
: lumled by the fodividual demnec s ab:hty to sustain the position; thus, thc short duration of the
i e ..-,..dammmmmmmmmwm@mw
be considered specifically intended to cause, severe physical suffering. Our advice also assomes
that the detaines’s position is ot designed to produce severe pain that might result from
comanmns or twisting of the bady, but enly temporary muscle fatigue. Nor does wall standing

”mammmacwmmmemmwmmmmmwmwy
mmmhmwsdmgwdmdmnmmﬂccthcmmwmem«mﬁimm:mmat
ngmsnltmsev«epkysmlpm

Top/mm—xgg@ ’
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* involve any predicate act for purposes of severe mental pain or suffering. Accordingly, we
conclude that the authorized use of this technique by adequately trained interrogators could not
" reasonably be considered specifically intended to cause severe physical of mental pain oc
- suffering in violdtion of the statute. i

" 10, Stress positions. Forthe same reasons that the use of wall standing would not violate

the statute, we conclude that the authorized use of stress positions such as those deseribed i
Interrogwxon Memorandinm, if employed by adequately trained interrogators, could not
reasonably be considered specifically intended to cause severs physical or mental pain or

. suffering in violation of séctions 2340-2340A. As with wall standing, . we understand that the

" . duration of the technique is seif-limited by the individual detaines’s ability to sustaif the
position; thus, the short duration of the discomfort means that this technique would not be
expected to cause, and-could not bly be consldered specifically interided to ause, severc
physical suffering: Our-advice also assumes that steéss positions are not designed to produce .
sevese pain that might result from contortions or tw:s:ang ot‘the body, but only temporary musclé
fatigue,® :

1. Water dousing. As you have described it to us, water dousing involves dousing the
detainee with ’water- frorm a container or & hose without a nozzle, and is intended to wear him
down both physically and psychologically. Youbave infornted us thiat the water mightbeas
cold as 41°F, though you have further.advised us that the water generally is not refrigerated and
therefore is unlxkelym be less than 50°F; (Neverthsless, for purposes of our analysis, we will
assume that water as cold as 41°F might beused.) OMS has advised that, based on the extentive
expmcme in SERE trammg, the modical hterature, md the experienice with-detainees to date,
water dousing as auth 4 is not designed or expected to cause significant physical pam, and
cestainly not severe physical pain. Although we undirstand that prolonged fmmérsion in very
cold water may be physically painful, as noted sbove, this interrogation technique does not
involve immersion and & substa:mal macgin of safety is bullt into the time limitation on theuse
of the CIA’s water dousing technique—use of the technique with water of a given temperature
must be limited to no more than two-thirds of the fime in-which hypothermia could be expected
o ocour ffom fotal mmersion in water of the same temperature. s the being cold can involve

. physica} discomfort, OMS ulso advises that in their p sional t any
dlscomfm is not expected to be intense, and the duranon is limited by by specific times tied to

R b Ammﬂmm&«mchwnbﬂimormn&asw:nasomhe!dfo:mlmgﬂmmww
mot begted Tily o mmgmmmmmwmmmmmmmmemQ

Cf/lrmyﬁeldMamol 34-52; Intelligence Interrogotion 31-8 (1992) fing that “{fjorcing an individuat o

S\and,sn,orlmedmabmrmlposimﬁ:rpm(ongzdpmwsomme 103y Consti “(oum wmuu h ning
W’O@ﬂm K Oon 30 TN Ot B pliysl 3] T y w1t

nuybcmﬁxc(ed on prisoners ofwar_ bui nota&kssmg BUSC 4§ 2340—2340A) Umed Naﬂms Genml
e =+ e ASSbly, Bepokt of the Special Ronpartest.an Tirtuce and Qthax Criiel, Inbimon or. Degrading-Treatment.or-

Pinishment, UN. Doc. A/S97150 216 (Sept. 1, 2004) (suggesting that “holdmg dewm in pamfu! andfor stressful
posxbom”mgmmcmmncixmnswes chardrtorized asfoture), -

“ Momvummmeexmmlyumkdymtha‘ fiermia set in, ander the in

w}nchﬂxslechniqusw—win&ngdozmtw pervision and, if , medical attention—we
X hat the detaines would be expected to recoves filly and rapidly. .

op stCre SN O£ G
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water temperature. Any discomfort caused. by this techmque therefore, would not quahijr s
“sevéce physical suffering” within the meaning of sections 2340-2340A. Consequently, given
that thora is no expectation that the techmique will cause severe physical pain or suffering when
_propesly used, we conclude that the atthorized use of this technique by an adequately trained
intcxrogz!oc could not reasonably be considered specifically intended to cause these results.

With respect to mental pain or suffering, as you have deseribed the pracedure, we do.oot
believe that any of the four statutory predicate acts necessary for 2 possible finding of severe
mental pain or suffering under the statute would be present. Nothing, for-example, leads vs to
believe that the detainee would undesstand the procedure to constitute & threat of imminent
death, especially given tbatwexxmkmmu\mﬂmnowﬂerwdl get into the defainee’s
‘mouth or nose. Nor would a d derstand the prospect of being doused with
cold water a5 thie threatened infliction of severs pam Furthumo:e even wire Wt to conclude
that there conld be 2 qualifying predicate act, nothing suggests that the detaines would be

“expected to suffer any prolonged mental barm as-a result of the procedure. OMS advises that
‘there has been no evidenice of such harm in the SERE training, Which utilizes 2 much more
. extreme technique mvo[vmg total immersion, The presence of psychologists who monitor the
"detaines’s mental condition makes such harm even more unlikely, Consequently, we conclude
that the authorized use of the mchmque by adequately trained interrogators could not msomb{y

be consid specs.f'cal y i d to cmsememntalpmnorsufixmgwﬂhm the meaning
. of the statute.
'i'he ﬂxckmg techmque ‘which is subject to fhe same-temperature fimitations-as water '
dousing but would invol ialfy tess water, a forfiorf would not violate the statute.

12, Sieep deprivation. In the Interrogation Memorandinm, we concluded that sleep
degrivation did not violate sections 2340-2340A. See id. at 10, 14-15. This question warrants
further analysis for two reasons, First, we did not consider the potential for physicat pain or
suffering resulting from the shackling used to keep detainess awake or any impact from the
dispering of the detainse. Second, we did not address thc possibility of severe physical suffenng

- that does not involve severe physical pam

Under the Ixm;tauons adopeed by the CIA, slecp deprivation may not exceed 180 hours, -
which weund disap y two-thirds of the maxi tecerded time that humaas
havgwgmﬁmt sleeg for PUEPOSES ¢ of megical study, as discussed pelow. Furthesmore, &y
<detdinee who has undergone 180 hotrs of slwp deprtvatmn must then be allowed to slwp
\mt!mut mtermptton for at least elght siralghz hours. Although we understand that the CIA’s

he-detaineehaseott
g would-allow prdeprivationtorbegimafter has-gotter
w1 s © e o o .

 The IG Repart described the maximumm ailowsble p ofslwp 3t that time a5 264 howss o

. Yl days. See JGReportat 13. Youhzvcmformedmﬂxaxyonhzvemmksbed:hmnoﬂwhm thatin
fact o detalnes has beea subjected to mors than 180 howrs of skep deprivation, and that slcep deprivation will
gmlyewacdlznhmx: Todale,oﬂymdﬂammhavebemwwmsleepdepmuonfmmmm%

0.

m&;ﬁmr_moyﬁm«
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at feast cight hours of uninterrupted s!eep followmg 180 hours of slesp deprivation, we will
'eva!uate only one application of up 10 180 hours of sleep deprivation.”

We understand from OMS, and from our review of the literature on the physcology of
steep, that even en very extended sleep deprivation doss not cause physical pain, let alone severe |
physical pain.** “The longest studies of sleep deprivation in humans . . . finvolved] voluntesrs
" {who] were deprived of sleep for 8o 11 days. ... Surprisingly, Hitle seemed to go wrong with
" the gubjects physically, The main effects lay thh steepiness and impaired brain functicning, but
-even these were o great cause for concern.” James Hotne, Why We Sleep: The Functions of
Slezp in Himi and Other Manimal: 23-24 (1988) ("Why We Sleep™) (footnote omitted).. We
. note that there arc imp diffe t steep deprivation as an Interrogation techaique -
" used by the CTA and the vontrolled eatpmmemsdowmmtedmthckmre. The subjects of the
expeciments wers free to move sbout and engage in normal activities andoften led'a “tranguil
existence” with “plenty ofumeforrelmunon,"uud. at 24, whereas a detainse in CIA custody.
waukd be shackled and prevented from moving freely. Moreover, the subjects in the experiments
often increased their food consumption during pesiods of extended sleep loss, see id. at 38, -
- whereas the detaines undergoing interrogation nay be placed on 2 reduced-calorie dict, as
* ‘discussed abiove., Nevertheless, we understand that experts who have studied sleep deprivation
“have concluded that *[tlhe most plausible reason for the uneventfisl physical findings with these
tuman beings is that . . . sleep loss is not particularly harmful.” Id at 24, We understand that
- this conclusion does not depead on the extent of pliysical movement or exercise by the subject or
whether the subject increases his food oonsumptmn. OMS medical staff members have also
informed us, based on their experience with detainess who have undergone extended sleep
deprivation and their review of the relevant medical btetamrc, that extended slecp deprivation
daes not cause physical pain. Although edema, or swelling, of the lower legs may sometimes
develop as a result of the long periods of standing €ssociated with sleep deprivation, we
understand from OMS that such edema is not painful snd-will quicidy dissipate onice the subject
" is removéd from the standing position. We also understand that if any vase of significant edema -
develops, the team will mteroede 1o ensure that t.bc detainee is moved from the standing position
and that he any nti y to relieve the swelling and alfow the edema
to dissipate. For these reasons, we fude that the authorized use of extended sleep

edl-onoted aboveswe are not concluding that additianal use of sleep deprivation, subject to closs and
camfnlmed:calsupumion,woﬂdmxemcmmmammwmwwmwommonwhm -
p dep would be consi with sections 2340-23404. -

that extended total steep deprivat mmmecﬂmnfwungmkmtnmc&mso(pamhsom .
 subjeots: szﬁmm@mwmmﬂmmaammaw« e
Ids in Healthy Volunteers, 66 Psychasymatic Med. 932 (2004) (finding 2 significat
decmscmhwpmdresho!dsandsomcdmsemcoldminunumds:ﬁamem,g.hwmmmslwp),s Hakki
Onen, et al, The Effectr of Total Steep Deprivation, Selective Sieep Interruption and Sleep Recovery on Pain
Tolerance Thrc.dxddxh Hw!llry Ss:lyaclx, 10 I. Slwp Research 35, 41 (2000) (finding a statistically sipnificaut drop

of 8-9%in pain after 40 hoers); i, at 35-36 (discussing other
studies). chlmmmﬂwmgwmmmmwnmmm
the separate memorandom, (o which we refemed & whisther the combined use of certain

 techniques is consistent with the legal requirements of sections 234&1340&

R ——
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deprivation by adequately trained interrogators would not be expected to cause and conld not
reasonably be considered specifically intended to cause severe physical pain.

In addition, OMS personne] have informed us thaf the shackling of deteifeos is not
designed to-and does not result in significant phiysical pain. A detainee subject to'sleep
deprivation'would not be allowed fo hang by his wrists, and we understand that no detsines
subjected to sleep deprivation to date has been allowed to hang by his wrists or has otherwise
sufferedl infury,® If necessary, we understand that medical p el will intercede to prevent

any such injuty and would require either that interrogators use 2 different method to keep the
detdines swake (such s through the use of sitting or horizontal positions), or that the use of the
technique be stopped altogether. When the sitting position is used, the detainee is seated ona
small stoof to whick he is shackled; the stool supports his weight but is too small to let the
detainee balance himself and fill asleep. We alst specifically understand that the use of
shackling with horizontal sleep deprivation, which has only been ised rarely, is done insucha
“Way 85 to ensure that there is no additional stress onthe detainee’s arm or leg joints that might
force the limbs beyond natural extension or-create terision on any joint. Thus, shackling cannot
- be expected to result in severe physical pain, and we conclude that its authorized use by
-adequately trained intecrogators could not reasonsbly be considered specifically intended to do
so. Finally, we believe that the use 6£a diaper cansiot be expecied to——and could aot reasonably
be considered intended to—result in any physical pain, let alone severe physical pain.

_ Although it is a more substantial question, particularly given the imprecision in the
Statutory standard and the Iack of guidance from the courts, We 2iso conclude that extended sleep
deprivation, subject to the limitations and conditions described herein, would not be expected to
cause “severé physical suffering® We understand that some individuals who undergo extended

sleep deprivation would likely at some point experience physical discomfort and-distress. We -

’ that some individuals would-eventually fez] weak physicaily and may experience other
unpleasant physical sensations fom protonged fitigue, including such symptoms ss impairment
ta coordinated body movemeist, difficulty with speech, nauses, and blurred vision. See Why e
Sleep at 30.- In addition, we understand that extended slesp deprivation will often cause & small
drop inbody tempersture, sez id. &t 31, and we assume that such a drop in body temperature may
also be associated with unpleasant physical sensations. We also assume that sny physical -
discomfort that might be assotiated with sleep deprivation would Gkely increase, atieasttoa

- poimpeheionger the subject goes without slecp. Thus, on these assypptions, it may be the case
that at'some point, for soms individuals, the degree of physical di experienced in sleep
deprivation might be substantial. * :

..., Onthe other hand, we understand from OMS, and from the literature we have reviewsd
ofv the pRFSOIOEY 5F SI8ep, That TAAHY THdiwamaly Ry wlerateextended steep-deprivation-wel- -

 This inclndes 2 total of Tore than 25 detainses subjocted fo 3t least some period of slecp deprivation.
See Jarmary ¥ o at 143,

% The possibility noted above that sleep daprivation might heighten susceptibility to pain, se supra note
- 44, magnifies this concemn, : -

'ror)ﬁm-nqwﬁw
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and with Jittle apparent distéess, and that this has been the CIA's experience.” Furthermors, the
principal physical probl iated with sanding is edems, and in any instance of significant
edema, the intervogation tears will remove the detainee from the standing posttion and will seek
thedical assistance. The shackling is used only as a passive means of keeping the detainee awake
and, in both the fightness of the shackles and the pogitioning of the'hands, is not intended to
causepain. A detaines, forexample, will not be atlowed to hang by his wrists. Shackling in the
" sitting position involves a stool that is adequate to support the detainee’s weight. Inthe rare
instances whed horizonts! sleep deprivation may be used, 2 thick towel or blanket is placed under
the detaings to protect against reduction of body tempesaturs from contact with the floor, and the
. manacies and shackles sre sachored 50 as not to cause pain of create tension on any joint. Ifthe
detainee is nude and is using a0 adult diaper, the diaper is chbcked regularly to prevent skin
irritation. The-conditions of sleep deprivation are thus aimed at preveating severe physical
suffering. Because sleep deprivation does not involve physical pain snd would not be expectéd
1o cause extreme physicz! distress to the detaines, the ded duation of sleep deprivation,
“within the 130-hotr limit imposed by the CIA, is not 2 sufficient factor alone to constitute severé
physical suffering within the meaniag of sections 2340-2340A. - We therefore believe that the use
of this technique, under the specified limits and conditions, Js-not “extreme and outrageous” and
does not reach the high bar set by Congress foir 8 violation of sections 2340-2340A. See Price v.
Socialist People's Libyan Arab Jamahiriya, 294 F.3d et 92 (to be tortwre under the TVRA, -
U ’ conduct nust be “extreme and outtageous”); of. Mekinovic v, Puckovic, 198 F. Supp. 24 21332~
: . . 40, 1345-46 {standard ghet undes the TVPAby 2 course of conduct that included severs beatings
B to the genitals, head, and ottier parts of the body with metsl pipes and various other items;
removal of teéth with pliecs; kicking in the face and «bs; bresking ofbones and ¥ibs ind
. dislocation of fingers; cutting a figure into the victim's forehead; hanging the victin and besting
hitm; extreme limitations of food and water, and subjection to games of “Russian roulette”).

_Nevertheless, because extended sleep deprivation could in some cases result in

subitantial physical distress, the safeguards sdopted by the CIA, including ongoing medical

- monitoring and intervention by the team if needed, are important to ensure that the CIA"s use.of
éxtended sleep deprivation will not run afoul of the statute. Different individual detainees may
react physically to sleep deprivation in different ways. Weassume, therefore, that the team will

parately monitor each individual detaines who is undergoing sleep deprivation, and that the

application of this technique will be sensitive to the individualized physical condition and
reactiess-oficach. detainee, Moreover, we emphasize.our understanding that OMS will intervene
to alter ot stop the course of steep-deprivation for 2 detaince if OMS concludes in its medical
judgment that the detainee is or may be experienci physical di * The téam, we

3

— e ‘7>r-x dpsithoughit prisingto-Siess-aot fanilizs seith.dh t mmmm“_ﬂ
relating 10 sleep deprivation, based on that literature and its expetience with the technique, in its guidelines, OMS
fists sleep deprivation as bess intenss than water dodsing, stress posifions, walling, cramped confinernent, sad the
waterboard. Sze OMS Guideliney 3t 8. -

“¥ Por example, any physical pain or suffecing associated with standing or with shackles might beoome

{ : more infense with an cxtended wse of the teshnique on a particutar deteines whose condition and strength do pot

L pexmit him to toferate it, and we uad dihatp 1 monitoring the detaitics will take this possibillyy into
acoount and; if necessary, will casure that the detaines is placed into  sitting or horizontal position or will direct
that the sleep depeivation be discontinued altogether. See OMF Guidefines at 14-16. .

108 secEer/ I oFoRY
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\mdmnd, will fntervene ot only if the sleep deprivation itself may be having such effects, but
- also if the shackling or other conditions attendant to the techniquo appear to be causing, severe
- physical suffering. With thess pmcaixtxons in place, and based on the. smmpt:on that they will

be foliowed, we conclude that the suthiorized use of extended sleep deprivation by adequately

" trained mtemgafors would not be expected to and could not reasonably be considered .
- _specifically bitended to cause severe physical suffering mvsolatmn of 13US.C. §§ 2340-2340&

Finally, we also conciude that extended sleep depnvat;on cannot be expected to cause
swmmm!pamorssﬁ‘mng as defined xnsecmns2340-2340A,mdthatitswﬂmmed use
by adequately trained interrogators could not bly be considered specifically intended to
do s0. First, we do not believe that use of the sleep depnvanontechmque, subject to the
conditions in place, would involve oot of the predicate acts necessary for “severe mental-pain o
suffering” under the statte, Thers would be no infliction or threatened infliction'of severe
physical pain or suffécing, within the meaiing ofthastmc,andt!mwwld beno threat of

~“Imminent death. Tt may be questioned whether sleep deprivation could be charictorized a8 a

e calcula ‘todtsmpt ofound! thesuwcsorttepmonalxty”wtthmthememg

- “procedur
of section 2340(2)(B), since we understand from OMS and fom the scientific fiterdture that -

extended sleep deprivation might induce hallucinations in some cases. Physicians from OMS

- have informed us, however, that they are of the view that, in general, no pmbbund" “disruption

would rasult from the length of sleep deprivatiofi contemplated by:the CIA, and sgainthe -
soientific literature we have reviewed appears t support this conclusion. Moreover, we

- understand that any team member would direct thas the technique be immediately discontinued if

there were-any sign that the detaines is c:q:meadng hal!ucimtions Thus, it appears that the
authorized use of sleep deprivation by the CEA would ot be expected to result in a profound
disruption of the senses, and if it did; it would be discontinved. Even assuming, however, ﬁwt

_the extended use of sleep deprivation may result in hallucinations that could fairly be
.characterized as a“profound” disription of the subject’s'senses, we do not believe it tenabls to

conchyds that in such circumtances the use of sleep deprivation could be said to be “calculaied”
to cause such profound d'lsmptmn to the-senses, as required by the statute. The terns “calaulated”
g shatisp 3 or thought out beforeband: “Calculate,” ssused fn the statute, -
is defined to mean “to plan the naturc of béforehand; think out”; “to design, prcpam, or adapt by
forethought or carefisl planc fit or  prepare by appmprmte means.” Webster's Third New

Anternationial Dictionary st 315.(defining —"used chiefly [asttxsmstcﬁon

2340(2)(B)] a5 {2} past partficiple] with complemeatary infinitive <caltulated to d>").
Here, it is evident that the potential for any hallucinations on the part of a detaines indergoing
slesp deprivation is not somct!ung that would be a "caleufated” result of the use of this

3

: tecﬁﬂiq&e'ﬁnmladygwenthatthetcamwouldmmwne diately to stop the techniqueif

there were signs the subject was expcnencmg hallucinations.

e g ¢ ;
deprivation oould be aald to be a “procedure{] calwlated to dxsmpt pmfmmdly the' senses of the

" PErEGTAITY T T Subject WiRil T TRt of section 2 TAU(ZY B, We do norbel] mm ath
technique would be expetted to—or that its authonzad use by adequatély trained interrogators

could bly be considered specifically d to—cause “prolonged ments! harm” as
required by the statute, because, 2swe understand it, any hallucinatory effects of sleep
deprivation would dissipate rapidly. OMS has informed us, based on the sclentific.literature and

roe e MR 0
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on its own expeﬁencethh detainees who have been sleep deprived, that any such halhcmatory
effects would not be prolonged. We understand from OMS that Why We Sleep provides an
. accurate surmmary of the scientific literature on this point. As discussed thm, the fongest
docurhented pesiod of ime for which any human fres gone without steep is 264 hours, Seeid at
29-34. The longest study with more than one subject involved 205 hours of sleep deprivation.
Seeid at 37-42. Weundesstand that thess and other studies constituting 4 significant body of
scientific literature indicate that steep-deprivation tempomﬂy affects the functioning of thebrain
but doss not otherwise have significant physiological effects, See id, ot 100. Sleep deprivation’s
. effects on the brain are:generally not severs but can include impaired oogn&weperformwané
" visual hallucinations; hiowever, these effects dissipate rapidly, often with as little ds one night's
. sleep. Seeid at31-32,34:37, 40, 47-53. Thus, we-conclude, any temporary ballucmxuous that
might result from ded slosp deprivation could not bly be
mental harm™ for puTposes of sections 2340-23401&,"

E, ch

. In light of these obsecvations, although inlts exténded ases it t may present a- substantial
S guwuouundermuonsztsm 23404, we conclude that the authorized use of sleep deprivation by
- adequately trained interropetors; subject tothe limitations and momtonng in place, could not
reasonsbly be considered-specifically intended to cavse severs mental pain o suffering. Finally, -
theusc of s diaper for sanitary purposes on an individual subjected to slecp deprivation, while
. potentially bumiliating, conld not be considered specifically intended to infiict severe roental
~"pain or suffering within the meaning of the statuts, because mquu!dbemmmrypred:m
act and no reason to expest “prolonged mcntal harin” fo :esuit ®

“ Withost deterruining the mini mmmmmumw@*mmw
’ bdxmmx'pmlmgedmmhm"widmdwgd»mapmﬁcnw Asmned,OMSwoutdm
that the technique be di occurred, D 1 were not awars of

mmﬁhﬂwﬁmﬁmwﬁm«mmﬂm&b«wmmmdmmmmmw
‘wa\xldbeweuuﬂuthcpuiodcrsleepdcpmon.andﬁa180<bom'm:dnmmforslnpd¢pnvaummldn«
mnsuhxe'ﬁmxwmhmwxmwmomzm Nm&c&mwmwmmwm
techmique calls for great care in monitoring by OMS p psy P asthe!eugﬂ\of
the period of slecp deprivation incieases. K ’

® We note that the conrt of appeals in Hilae v; mwum 103 .38 789 (5th Cir, 1996), stated that
2 vaxiety of techniques taken together, oneof which wis sioep deprivation, amounted to torture. The couit, -
however, didnot specificalty discuss steep deprivation apart from the other condict #t issue, and it did notconclode =
that sleep deprivation afone amouated to tocture. InJrelond v, Untted Kingdom, the European Court of Haman
* Rights concluded by a vote of 13-4 (hat sieep deprvation, even i conjunction with 3 number of othér technioes,
- dlid RAMROURF 0 torture nriér the Buropeari Charte The. duration of the sloep débrivation at issue was not dlear,
See separate opinion of Judge Fitzmasfice al ¥ 19, bot may have bben 96-120 hours, see majority opision at 1104,
Fiml!y wenmcmmmccemnﬁmmT«mofmoiﬁwufmcm;hcommmHmnﬂmm

mndmmaammyo(mmukmwg&s bdudhg“ﬂwpdepmuonﬁrmongedpﬁw&” “constitate

.. forture a5 defined in aticle 1 of the [CAT)” See also United Nations General Assembly, Repoilal the Sommitee.
Against Torture, U.N, Doc. A/52/44 21 56 (Sept. 10, 1997) (slesp deprivation praciised on suspects . ... may it

. same cases constitats torture”). ne&muuamdedwdwsmmmghofmsmpdmimno:mm
was implemented and no analysls to suppart i i These p provide little orno helpful paidance
momnmewofthecmsusr.efs\eepdcpmauonmdersmwﬂ%l()A While we do not rely on this foet in
mterprwngsedionslzmuwA,mnucMMmmmofuodwmnafmyforﬁguwmormumauml
tribtmzlﬁndingdmme!e&mquxmdyudhmdmmwmcmmomm\dmdxmnssdouwmﬂdamml

rop e R P
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’ : 13. Waterboard. We proviously soncluded that the use of the waterboard did not
cofistitute torture under sections 2340-2340A. See Interrogation Memorevidm &2 11, 15. We
" must reexamine the issus, however, because the tcc}unque at it would beused, could involve

more applications in longer sessxons (and possibly using different mcthods} than we éarfier
considered®

We understand that in the escalating tegimen of i mnermganon tedxmquss, the wated:oard
" is considered to bé the most serious, reqmres:scpmteappmvauhntmybcmghtoﬂy after
. other techniques have not worked (or are considered unlikely to work in the time available), and
* In fact has been—and we:tpectedtobe—uscdonvuyfewdemms ‘We acoept the assessment
of OMS that the waterboard “is by far the mast fraumatic of the enhanced interropition .
techniques.” OMS Guddelines 3t 15. This techmque could sub;wta detained to 2 high degresof *
distress. A detainee to whom the technique is appﬁed ‘will experience the physiological :
. ~seasation of drownlag, ‘which ikely will Tead to panic, ‘We understand that evena deteinee who
‘knows he is not going to drown is likely to have this response. Tndeed, we are informed that
even individuals very familiar with thctechmque ex.pmcnoc this sensation when subjected o the
watcrboari

Neverthetess, slthough this technique presen& ﬁw wost substantial question under the
sta&u!e, we oonclude forthe reasons discussed below that the authorized use of this waterboard by -

. trained galt snb)ectto ihc ions and coiditions adopted by the CIA and
in the ab ofany dical ¢ , would not violate seotions 2340-2340A. (We
uiderstand 'contraindication may have precluded the use of this pmculat L

. techz}ique ol In reaching this conchusion, we do not in any way minimize the

i mIkanmwmmcwmemmmdwi&mmm Ihznmmaﬁy
mﬂicaied,m}ﬁﬂeponats 4, 46,103-04 am!alsu Mhm&dhtdﬁmw See id. 5 37 ([Tihe
was drife it ﬂs&DoJcpirdonm!usedmﬂxeSERE
tmmng ’medxﬂ“mcewzsm mwﬁrl'“ detaides’s b Was icied. At the SERE schoot
and ithe DeFopinion, w;w;m::my@w&mwmmmm««mem
passages; mzmmgmappkwamnumofmmuwdmimmﬁ‘am By contrast, the
interrogator. . apphdhgcvdumofmmmad«hﬁaweddwddﬂwsmmﬂbaﬂm%
ofmepsydwlogwintmgamadmomedgedm&wmswd&cmﬁmmsdtﬁmmwmdm
= : = 4oEhed

’ Gmmmmmmmmmmmm&mdmmwmmpmmm
(R e, 2sdbe SERE Lepedaceis sodiffsrpcion e

subsequemt.gmcymgesmmkeuakmst 4 ¢ i 10 OMS, there was no g priori
reason to beliove that applyi d with the f mdmmskyﬁlhwhichitmsusedbymc
psychologist/interrogators was uﬂ:«ﬁmousnr medmﬂy nfc id at 21 n.26. We have carefully considered
the JG Report and di d it withh OMS p 1. As noted, Ommymba.smﬂhedmtmmbcrofchmgsm
meapplmuohofuwwam&mdu&ngﬂmmme' and lative use of the tochnl

OMS p d iz moaitori mmmmpemmnypww}mauum

Ste OMS Guidelines 3t 1720, Tndééd, aithough physician Astistants car be present when otber éuhanced techaiques
are applied, “use of the mwboammuimmmuufaphyﬂm Jd at9n2.

op s S s
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_experienice. The panic associgted with the fcelmg of drowming could undoubtedly be sagmﬁcmt
There iay be few more frighteaing menenam than feelmg that one is unable to breathe. ™

However ﬁightemng the experience may be, OMS personnel have informed us that the-
vaterboard technique is not physically painfol. Thxsoondusmn,aswzundexstandthefact&
. aecordswiththcapmeaoemsmmng,me&e erboard has been sdministered to
several thousand members of the United States Armed Fortes.® To be sure, in SERE trainiing, -
tbctechmquelsoonﬂnedtoatmosﬂwoappkcatiom(mdumaﬂyonlyonc)ofnomm&xm%
seconds each. Here, theve inay be two sessions, of up to two hoiirs each, during a 24-hour
pmd,andeachsessionmymcludcmu!&pleappbcanom,ofw}ucbsxxmaylastlOsemdsor
,longer(bmuonemomtkau40 seconds), for a total time of application of as much.as 12 niinutes
in 2 24-hour period. mhmom&ewmdm!uuimwwﬁm&wmgmso-

~-day period for which it is approved. See dugust /. at1-2: Asyoulave
informed us, the CIA has previously used the wat reputedlyontwodetaimes and, as far-
s canbe detmned. these detinees did not experience physical pain or, in the professional -
judgment of doctors, is there any medical reason to believe they would have done 50, Therefors,
we conclude that the authorized use of the watesboard by adequa:dy trained, mtcxmga.tofs could

not m.sonably be oonsxdored spectf’ cally m:ended to cause “severe physical pain.”

‘We also conclude that the use of the waterboard, under the strict lunits and conditions
imposed, woukd not be expected to cause “severe physical suffering” under the statute. As roted
- above, the dlfﬁwlty of specifying a category of physical suffering apart from both physical pain
and mental pain o suffering, along with the requirement that any such sifféring be “severe,”
_ calls for an intespretation under which “severe pbysml suffering” is reserved for physzca!
distress that is severe considering tioth its intensity and duration. Tothe extent that in some

pplications the use of the watort ceuldeausechukmgorsmum phys:cal-—ns opposedto.
“mental tions, those physical foris might well have an intensity approachmg the
. deg\'ec ccntemplaled by the statute, However, we und d that eny sach physicat

PP mental—sensations caused by theuse of the wa:et’ooard end when the apphcanun

= Asmww;mmmammqu,mcmwmumwmmmmﬂm
breathd d. Becauss in. would not be possible; for purposes of our analysis we -
mmmmkmﬂﬁetobmmedwwﬁudonsﬁwa
e MWMBW@YMM!LHNMSEREW& AsnotsdinthedG -
Report, '{i]omtdmg(ouﬂvxdmlswnhan& Kknoyiedpe of the SERE progiam, . . [e}xmplforN:vySE&E
training, vse of Wm&mmdmxfmmm&emummmwbmmbjma
'1 r' meomwmmnmbm

t@nmemiam&xtmmmmmﬁmhawmngm WemiclhatOMShascomhxded
that-*fwihile-SEREtrminersbelipvothal i ical sesistanee to.he waterboad..
.ouzexpamccmso(ham Some subjects unquestiol ibly can withstand a Large number of applications, with no
dative impact beyond theit srong dversion o the experience.” OMS Guidelinesat 17,
. Wearcawaxethamammhmwmmbwﬂumhm&mmw&m
Center for Victims of Torture, testified thatsome U.S, militacy ] who have ondarg
have apparently stated “that it's taken them 15 years of therapy to get over it Yontm-mfmednstha&,nlﬂoz
mmmwmwwmmdmmmsmEmmgmmmWof
l;gmxmmamnfmmmnmwoﬂdmﬂmmmmimmnunsxheClAzwmofanySWb
ration.

st N o5 i
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ends. Given the time limits imposed, and the fact that any physical distress (as opposed to ‘
possible mental suffering, which is discussed below) would oocir onfy during the attual
application of water, the physical distréss caused by the waterboard would not bee’xpect‘edw
have the duration required tG amount to severe physical suffering:** Applications are strictly
Timited to at most 40 seconds, and a total of st most 12 wainutes in any 24-hour period, andnse of
the technique is limited to st most five days during the 30-day period we considers )
Consequently, under these conditions, use of the waterboard catinot be expected o cause “severe
physical suffering™ within the meaning of the statuts, 2nd we conclude that its authorized uso by
adequately trained interrogators could not iy be considered specifically intended to
eause “severe physical suffering™® Again, however, we caution that great care should be used
in adhering to the limitations imposed and in monitoring any detaines subjected fo it to prévent
the detainee from experiencing severs physical suffering..

The most substantial question raised by the waterx ’rdam‘tomemmiorydaﬁniﬁon
of “severs mentsl pain or suffering.” The ion of drowning that we uaderstand
accompanies the use of the waterboard arguably could qualify as 2 “threat of immineat death”

- within the meaning of section 2340(2KC) and thus might constitute a predicate act for“severe
. mental pain or suffering” under the statute™ Although the waterboard is used with safeguards
thiat make actual harm quite unlikely; the detainee may not know about these safeguards; and
evea if he does learn of them, the techniqueds stilt likely to create panic in the form of dn-acute
instinctual fear arising from the physiological sensation of drowning. - } :

. Nevertheless, the statutory definition of “severs mental pain or suffering” also requires
‘that the predicate act produce “prolonged mental harm.” 18 US.C. §2340(2). Aswe C
~ understand from OMS personviel famifiar with the history of the waterboard technique, a3 used
both in SERE teaining (though in a substantially different manner) and in the previous CIA
-intesrogations, there is no medical basis to believe that the technique would produce any meatal
effoct beyond the distress that directly panies its use and the prospect that it will be used
again. ‘We undesstand from the CIA that o date none of the thousands of persons who have
ubdergore the more limited use of the technique in SERE training has suffered prolonged mental -
Harm as aresult. The CIA’s use of the technique could far exceed the one or two applications-to
which' SERE training is limited, and the pacticipant in SERE training presumably understand -
that the technique is part of 2 irsininig program that is not intendéd o hudt him and will endaat .
somafiresgeable time., But the physicians and psychologists at the CIA famifiar with the facts

g oRlY SeCods: w hysic
suffering” only i it s severo both i inensity and dwation

3 As with sieep depeivation, the particul oaneition of the individ } deiaines st be mopitored 5o that,
with ded or repeated use of the technique, the & ¢'s experiesce does not depart from thesé expectations.

% Juis unclear whether 3 detainee being subjected to the waterboard in fact exp itas a “threalof
i ent death” We und d that the CIA may inforim a detainee on whora this technigse is used that e would
not be allowed to drown. Moreover, afier multiple appli ofthe 4, it raay b appatent to the

detaines that, however frighteaing the experience may be, it will not result in doath. Nevetholess, for purposes of
aur analysis, we will assume fhat e physiological Sensatioh of drowning essocizted with the use of the waterboard
mzycons&guiea"dmto{ imminent death” within the meaning of sections 2340-23404.

Top st N ropot
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have informied us that ia the case of the fwo detainees who have been subjécted to more .
exlensweuse of the waterboard technique, no evidence of prolonged imeatal harm has appeared
‘in the period since the use of the waterboard on those detainges, 2 period which now spans at
feast 25 months for each of these detainses. Moreover, in thisir professional judgment based on’
this experience and the admittedly different SERE experience, OMS officials inform us that they -
would not expect the waterboard to cause such harm.” Nor do we believe that the distress
aocompanying use of the technique on five days in a 30-day period, in itself, could be the
“projonged mental harm” to which the statute refirs. The technique may be designed to creste
fear at the time it is used on the detzinee, so that the detaines will coopmwavoid future
sessions. Furthermore, we lchwwledge that the term “prolonged” is imprecise. Nonetheless,
wnhcm: in any way minimizing the distress caused by this tedmique, we believe that the panic

brought on by the waterboard during the very fimited timie it i5 actually administered, combinéd
with ar any fesidual fear that may be experienced over a somewhat longer period, could tot be said
to amount to the “projonged mental harm™ that the statute covers.” For these reasons, we
conclude that the authorized use of the waxu'board by adequately trained intesropators could not

bly be considered specifically i d to chusé “profonged mental harm.” Again, .
however, we caution that the use of this tzchnique calls for the most caréful adhereace to the
_ limitations.and safeguards imposed, inoluding mommnng by both medichl and

psychological pe; | of sy detaines who is subjected fo the waterboard.

% tn Hilao v, Estate of Marcos; the Ninth Circuit stated that & course of eonduet involving a number of
lechmquﬁ,owofwmchmsmﬂmmmmewmﬂ,mwwm Themndmibedﬂammo{
oonduetnsfollcws:

Kewsmmmgmbymﬁmmmm,wmmmmmm
while b was handCuffed and fettoted; they also threatencd bim with death, When this round of
intezrrogation ended, he was denied sleep and tepeatedly threatensd with death, I the next round
of irterrogation, sif of s Yobs were shackled 198 cot a1id & towed was placed over his nose and
. mouth; his interogators ien poired water down his nostrils so that he felt as though bo were
drowning. ‘This lasted for approximately six houss, during which tims interrogators threatencd
[iom} with electric shock and death. Mmmammmm{hqmmgwedmm
oot for the following thres days, during which ime he was He was then
wamm&smamﬁmﬁm{yh«mﬂmﬂwﬂhmﬁmm .-
d«mmﬁmkwmﬁdh!ﬁscoi,uﬁrstbyil!hxshmbsmdhmbyenebandandone
: foof,fouﬂbuxﬁwbncfﬁtpmods(mwﬁﬁhcmsa!lwadtoa(orm(ﬁctoilet} The
Rt iaclTs wrore often 5o GZht that s slightést movement . . . madé therdtutinto his flesh. During
_ thisperiod, he fele mmcpdn,a&moﬁmdm‘hbk,ih:boreﬂm and “the feeling thattons of
lﬁd wcml‘zllmgon[lus}bmu. ﬁk}mmummmmwmmm

detention, approximately five of them in solmv:on.ﬁmmm fthe restin nw—sclxtaxy

P cqnfinement. _—
' 103F3dat?90 91. The court then concluded, ttmc!eaﬂhatallcﬂheabusstovdud\{apl;inuﬂnwdﬁed—-
including the cight years during which be was held i solitary or i d a single

“courss of conduct of tortare.” 14, 2L 795, mmm:omm\ndxmmmw@mwinﬂ‘mm
the CLA’s usc of the waterboard subject to the careful lmits described above (aroong other tings, in Hilao the
mwn!aﬁednthmmdfouummzphﬁuhxmofdca&udmpmdmg) the court reached oo
- that the technique by itself ,‘ mmﬂowcvadxefactﬂmafed«ahppdmmwwld
Hoauially deseribe 1 techi that oy of the ol istics of the watesboand a5 “water
muccmmselsoon!medm weﬁﬂmﬂnmgmthemofmwmqne

To;sﬁfm:—mogeﬁx
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FROM SITE 18 DOY . (TUEYMAY 10 200§ 17:49/5T, 17245 /N0, 8150428715 P 47

,.l T mBT/-NoyaﬁN

Evemftheoowrrenoaofoncofﬁ:epredmtcamwﬁd.dcpendmgonﬁxecuwmstauoes
.. of a partionlar ease, give rise to an inference of inteat to cause “prolonged mental hanm,” no such
circumstances exist biere. Qi the contrary, experience with the use of the waterboard indicates
that prolonged mcmlhmnwou!dmtbeupectedtooemr and CIA’s use of the technique is
- subject to a variety of safeguards, diswissed above, designed to ensure that prolonged mental
. harm does not result. Therefore, themrmmsmmshemwauldnegataanypowm} ‘inference of
speoxﬁc intent to causcsuchha.cm

Assuming.adherence fo the strict limitations discussed herein, including the careful
medical monitoring and available intervention by the teat as necessary, we conchide that -
elthough the question is substantial aad difficult, the authorized use of the watesboard by
adequately trained interrogators and other tear members could tiot ressonably be considered

. specifically intended to'cause severe physical or memlpmm suﬁ‘mng and thus would not
violate swhons 2340-2340A.%

* * %

In sum, based ‘onthe information you have provided and the Jimitations, procedures, and
safeguards that would be in place, we. oondude that—-anhough extended sleep deprivation and
u&eoﬂhewatcfboudpmsmtmnre t fons in certain respects under the statute and
the use of the waterboard raises the most Rﬂ)swm:} issue—none of these specific technigues,
considered individuaily, would violate the prohibition in.sections 2340-2340A. The universal
‘refection of torture and thaPmt&enL’s unequivocal disective that the United States got engage in

* toiture warrant great caré in analyzing whether particular interrogation technigues are consistent
. with the requirements of sections 2340-2340A, and we have atterapted to employ such care
throvghiout our analysis. We emphasize that these are issues about which reasonsble persons
may disagree. Our task hasbeer made more difficult by the fmprecision of the statute snd the
-selative absence of judicial guidance, but we have spplied our best reading of the law to the
_ specific facts that you hava pmvxded As is appm ourmnclusmn is based on the assumption
:that close observation, including 1 and p fopical monitoring ofithe detainees, will
continue during the period when these tecfquues ars used; that the personnel present-are
tauthormdto,andvnﬂ, stoptheuseafatechmqucatmynm ifthey believe it is being used -
improperdy or threstens-a detaines’s safety or that 2 detainee may be at risk of suffering severe

phy%gg:mcnm pain or suffering; that thgmedical and psyeholog;g'ai personnel are

g the avaitable literature and ongoing experience with detainees, and that, as
they have done to date, they wﬂl make adjuskments o techmqucs 0 ensure fhat tbey do ot cause

# Asnoted, medical personae! are fnstrcted to exercise care i snof and gonnscof
the waterbdard, &eOMSGxdddlmaZO (‘NOTE: hmmbmﬂmmmwwsd
. dati: 3t Cvery app tication of the b ghly d howlongadt
apphmon(mdﬁxeuﬂucpmednm)hsteﬁ.howmudawamwasmedmm:prodm(mxmngtmmd\splm ‘
o&),hmvmcdywmmw&fawwmw&,f&cmmmmuwﬁnﬁwmmof
mmmﬁlﬁ,mhngmﬂmmkwmwmudhw&emwwmm :
‘mmmt.")(mghsxsommd)
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" orintended to cause severe physmal or mental pam or suffering, and that they must cooperate )
with OMS personnel in the exervise of their i mpomnt duties.

_ Please let us know if we ‘may b of further assistanm

m@&w

Steven G. Bradbury
Principal Deputy Assistant Attorney Gcneral

e
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Re: Ueeited Saten Obligorivhg:
i e
- Eliwd i the: Gterrogeion cﬂiigﬁ Value ol Qoeda Detottiens - -

You s asked vs to xddress whether cormain "snhunced Interrogation techniques™

memwmmvmmmmammaw

detainges are consistent with Utiited States obligations windier Article 16 of thie Disited Nations
Convention Agafust Torure snd Othee Cruel, rinanan or Degrading Trestment or Punishment,
Des. 10, 1984, S.Mnnc.‘ﬂo. 100:20, 1465 UN.T.5. 35 (catered into force for U.S.
Wov. 20, 1994} CCATT), Wo.conchide that use.of tiese techiques; subject to the CIA’s carefisl
mmmmmwmmuwummvmm
Mmmm

. W&mmwul&aﬁdwmmwwmw
Jurisdiction” wmwmmmmmmmumm

’wmmmuum Iopack e addivas mesnorscdus. We
: isly contledid thiat ure duwﬁ o
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wwﬁcbﬁuumadm««muhmdnﬁmmuyuﬁemﬂmdm
CIA sssunanoes, we understind that the intesrogations do not take plajs id any soch aress, We
Do mmmmﬁﬂmw@kmumﬁmmmwu
thost practioes thug camol viokite Asticle 16, Furthes, the United States undestook @ . .
- obfigations under Article 16 subjeet to 2 Sendte reservation, which, as rélovant bers, explicitly
Timits those obfigations t “the truel, ususua! sad inhumane trestmesi . . . probibitecd:by the Filth
Améndment, . m&ecammmm"‘mmmwm
wummmwwmmmmmmm
Article 16 to thods lmposed by the relevant provisions of the Constitution. As construed by the
mmmmdaummnmmwmm The CTA has

v rtes wrUNARNIOR P

_mmmmmm mmm%ﬂ»%ﬂ%mw
; ‘Sﬂthmum

iu*ug mewmwmmummw

FUived fkgatiocs tadec Avtce

MM“am

i chidein .
) bytﬁtmmn&m%g amawmmxs

NM mmmmmmmm
:Wummﬁmuwmmhmvmausww
. Axticle zsammmmmn?mn.mmmm»um
Asdehihd ummmm.u»mmﬁr Soes,

ﬂnmm o
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L in the service of a Iegititiate governmestal objective,* 2. *“IClondtict infended o injure in some
- mmbymymmennmamaomdﬁmmmxwmm
' fhe coisicience-sivcing lovel xwlmmmmmm
interrogation technidues at ius v sin by the: €]
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coaclude that the interrogation program cannot “be said th shackthewmmmame"
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( Jd:* Afive the September 11 atincks, KSNL ssnamed “the rolé of opesations chiel e sb-Ch'ids.
: asound the world™ CTA Directorate of Tntelipence, Xholid Shayhé Misharmnoi= Preeminsmt
Mouw'wv(mm,mmmm KM oo phenned additionad
attacks withiss the Uited: States Hioth befiee and afier Soptember 11, See'til o213 sex aloo The
911 Coummiindon Heport: Finit Report o tie Notsnat Comestsston ory Terrorist Attacks Upon
, mmmm(mmnmmzmw‘

.5 Wotmaly lotind by sou i hcind fox socutky piryoven”

intertopetirs ke “sn ofjen, non-threaténing sppropeli” uhmwmmmm
however, » kigh value detaines “would hyve to willingly provide infocmation on actionsbls
A!d m?mmmm&w;‘:m: Wmm
m

Ma&&ﬂ@wdmm@;hmy

i umrwma

mmmmmmmmm
xmﬂamswwmw&mmm 3.
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from the interroga mﬁcmw {figrics mefbods sed s hekped to build
e oo o oo Cont st S Shcom i vl o quicly
with confidehos and precision the ollectivenest.of thé program. As the /G- Reportneten it Is
diffioult to debertiiing conclusively whisther intersogations ave grovided infiroméion iftical
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%houuomeepdeprmzim Genenlly, ;mmwm&mm )

standing position with his Hends in front ofhisbedy; which prevents bim Grom falling ssleep but
also allows bim to move dround within s two- 0 trse-fiot dismeter. Tho detalnieo’s irands are
genecally positionsd Gelbw His chin, aitficugh they cay beveised sbirve the hiead for-s period not

10 oxceed two hiouis. suummmmm;m Aswpluve

WWWW e ’meﬁ s
i 0 coorditated bods) m diffienlty with speech, nausea, and blirred vision.”

I 837, et cdeo 14 3738, mmotmammnwm :

180-hour it imposed by the CIA generally retum to acrmal neurological Rxnctioulil with
tkﬂenmnﬁofw:{tm Sesid, ot 48, hIﬂoﬂbMMMW

m»ummmhmmmmm’
try detention perdonnel; via closed-cireuis televinion, snd intssvention if necessary) misimize the
;ﬁu.mmmwmmammmmhm Sew id,
atlk Mmmwmmmmuummmm
hwnsmmmem

F 3 MM&:

MWNWWWMN Jetainesand are:
ubed “o coimot, stivthé; or to selileve. 2 : u&n?;. * Background
Papir it $. mm%;mﬁ Mwﬁnw

questions and . . mmmmdwumwmmmm Techniques s 9,

. i i Jorspmrsy med vs
mxummhmmamdmﬁmmﬁwﬁmw
mahmhﬁcm condition of extreme ’

l&ul;m wmmanm'
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Tideed, :
ﬁbwemymm MW@#:&

Jaadkwlniqua
tectiniques the. detainie in mlore and ‘steess” than
WWWMN%W&»&WMWM.
Wﬂiiw' 1 pastiotpate with. men -
mmmﬂwmhmm We will also
mmmmmm

hmmmmnmmmm

: khm:ﬁﬁwbhlﬁhe &u] nmws The ln ; pale o detafacs tovards

him and then quickly slina ttis detsines bgalngt the Asp wall. ‘The false wall 3y dofigned, and &

. c-colistior sifhtlir devics Is used, to belp avoid whigles or similar injury. Soe i, The techmique

:sWthmehmwmmm

significaE tesponss to v queition,” sad “wiil be wallsd mudtiplé times” dusing a'sassion
designed bo boirtenss. 7l Atnoume;hwm hthem?uemplqdmmbtmytm

could cause severs physical pein. Ihdmtqmuﬂm!a’

_ Inthe Water dousing teskniqus, MMW&M@MMMM;
m«amm:m mwmmwmm Thé

** hooichid Su:
.y m hﬂ%ﬂaﬂ“nam that oo’ ﬂuem

‘ AM m&cl&-al Budva-umuz ndudumlymy

oveal Wl hee's sk &vﬁf - .m;u
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techaique Guses significant fain. See W
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oo be 0 Jower thap 41°F sd is ussally no lowee then S0P, Se idl ot 10. Mivxknom .
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"‘""‘"‘M of the satas texiperuhive” i ordes 10 provide sdequats skl mirgius aguinst
bypoticimix 12 s s ensily b ited Bt Crbination with othirteclinigiios and “is
WW&M:M“WN&WMW
I

it | & walh extenuve gipol from
oushseemwmmmmwmmomamﬁm fonal judgment that the
bul&mhmuudmﬁuncfthcmt&bwdonhuﬂhymdmmdwjuh&m
limitatioris would be *medicafly scceptable,™ T, at, 14 (citing OMS Gislddelines ot 18-19). I
addxmmﬂﬂwu@ﬁw%boﬂuﬁnmﬁ«ﬂpdmﬁkmmmﬂ. See id. 2t 13,
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chemhda. S, that h%maﬁnnmmdoummmm
obligtions wmidic Asticle 16 of the CAT ‘because. Asticlé 16 tas limited geographic scope.
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MWMMM&MW&@MM&
CAT demonstrate that the phiress “teriitory vades its jurisdiction” s
beawaudnﬁng, umgwwha:%mumwmm
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" the interropmtion seckhingies.re nat useid,wiltia the United States or againut United Staces
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A
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also Viesna Convention on the Law of Treaties, May 23, 1965, art. 311, 1ESS UNT.S 331,
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Aditle 16 statie thit 7 ' g

0w ot
o (U Sttt i i of ,
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. articles 10, 11, mufzwmwmummmumm
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definitiony together, mmmwwmmefmmwmn
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pvtﬁubthnmm‘l QOne implication of thie fact that Article 16 {5 non-self-
is that, with respect to Asticle 16, “the.courts have nothing to do and caa give no
awmmuw&sco,maw A3 ons coutt recontly explained in the

. mdmwmmﬂummmdnmmm

wmmmmm elivct by implementiog legisistion.” W‘”

MMB lmnﬂ(adCr 2005} {citations omitted), Bocause (with perhags one'
A:euk Ting not beexs lepalitively Tplomented, the interpretation of its

ﬁmm&mﬂb{ybhﬁmhmm”

* * ‘»

Mwmmmwmmmmm isuot
wa&WM«“WWWMM}M udtmutinot
suthorized for use agaitist Unitsd States persons. Accordingly, we.conclude that the program
does not implicste Articie 16, Wadnwmummmmmmje«w
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